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A BILL

To improve the health of Americans and reduce health care
costs by reorienting the Nation’s health care system to-
ward prevention, wellness, and self care.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
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SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Health care costs in the United States are

rising rapidly. Per capita health spending in the

United States is 56 percent higher than the median
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country that is a member of the Organization for
Economic Cooperation and Development.

(2) According to the Centers for Medicare and
Medicaid Services, total health care spending in the
United States in 2004 was $1,800,000,000,000 and
is expected to rise to $3,600,000,000,000 by 2014.
Furthermore, chronic disease accounts for approxi-
mately 75 percent of health care costs annually.

(3) The United States spends less than 5 per-
cent of annual health care expenditures on preven-
tion

(4) Reducing and preventing the incidence of
chronic disease i1s one means by which to reduce
health care costs in the United States.

(5) More than 1,700,000 Americans die of a
chronic disease each year, accounting for nearly 70
percent of all deaths in the United States.

(6) The economic impact of chronic disease can
be seen in the annual costs associated with cardio-
vascular disease and stroke ($352,000,000,000),
obesity ($117,000,000,000), cancer
($171,600,000,000), and diabetes
($132,000,000,000).
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(7) Obesity related health conditions cost em-
ployers nearly $13,000,000,000 in health care and
other indirect costs.

(8) Health promotion investments by employers
on average yield a return of $3 for every $1 invested
In a program.

(9) Being overweight or obese increase the risk
of diabetes, heart disease, stroke, several types of
cancer and other health problems.

(10) An estimated 65 percent of adults and 15
percent of children and adolescents in the United
States are overweight or obese.

(11) The rates of obesity have doubled in chil-
dren and tripled in teens since the 1980’s.

(12) Almost 40 percent of Americans are sed-
entary. More than '3 of young people in grades 9
through 12 do not regularly engage in vigorous-in-
tensity physical activity.

(13) Only 1 in 5 young people eat the rec-
ommended 5 daily servings of fruits and vegetables.

(14) Food and beverage advertisers collectively
spend $10,000,000,000 to $12,000,000,000 a year

to reach children and youth.
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6
(15) Between 1977 and 1995, trips made by

walking declined by 40 percent for adults while driv-
ing trips increased to almost 90 percent of the total.

(16) Virtually all-new users of tobacco products
are under the minimum legal age to purchase such
products. Every day in America, more than 4,000
kids try their first cigarette. Another 2,000 children
become new daily smokers.

(17) In 2002, nearly a quarter of American
adults, 46,000,000 people, smoked cigarettes, includ-
ing almost 40 percent of college-aged students.

(18) Research consistently shows that smoking
cessation services offered as a combination of to-
bacco medication therapy and counseling can be one
of the most cost-effective health interventions and
can reduce smoking-related health care costs.

(19) Physical and mental health are inter-
connected. Physical conditions often result in mental
health complications and depression can manifest
itself through physical symptoms.

(20) The Surgeon General reported that mental
disorders collectively account for over 15 percent of
the overall burden of disease from all causes, slightly
more than the burden associated with all forms of

cancer.
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(21) Ome of every 2 people who need mental
health treatment in the United States does not re-
ceive it. Of children and adolescents 6 to 17 years
old who need mental health services, nearly 80 per-
cent do not receive it.

(22) Early screening and prevention programs
in the schools can detect high risk children that are
vulnerable to developing mental illness and assist in
accessing appropriate services.

(23) Children are at greater risk for mental
health problems when they experience stressful fam-
ily circumstances such as social or economic dis-
advantage, severe marital discord, divorce, family vi-
olence, parental substance abuse or other mental dis-
order or physical illness, and parental absence due
to military service, imprisonment, or death.

(24) The 2003 President’s New Freedom Com-
mission on Mental Health urged a transformation of
the approach to mental health in the United States,
including improving the mental health of children
and promoting resilience and prevention.

(25) People with disabilities report substantial
disparities in health compared with people without
disabilities. These disparities are caused by a num-

ber of factors, including less access to health care
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than individuals without disabilities. People with dis-
abilities report more days of pain, depression, and
anxiety and they have higher rates of obesity.

(26) Evidence shows that health promotion pro-
orams with exercise, nutrition, and wellness compo-
nents targeting people with disabilities can signifi-
cantly reduce the incidence of these conditions and
lead to healthy outcomes for people with disabilities,
as well as save money by reducing the frequency of

medical visits.

TITLE I—HEALTHIER KIDS AND
SCHOOLS

SEC. 101. FRESH FRUIT AND VEGETABLE PROGRAM.

(a) ADDITIONAL FUNDING FOR FRESH FRUIT AND
VEGETABLE PROGRAM.—Section 18(g)(6)(B) of the Rich-
ard B. Russell National School Lunch Act (42 U.S.C.
1769(2)(6)(B)) is amended—

(1) by redesignating clause (ii) as clause (iv);
and
(2) by inserting after clause (i) the following:
“(i1) ADDITIONAL MANDATORY FUND-
ING.—Out of any funds in the Treasury
not otherwise appropriated, the Secretary
of the Treasury shall transfer to the Sec-

retary of Agriculture to carry out and ex-
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pand the program under this subsection, to
remain available until expended—
“(I) on  October 1, 2005,
$1,000,000,000; and
“(IT) on October 1, 2006, and on
each October 1 thereafter, the amount
made available for the previous fiscal
year, as adjusted under clause (iii).
“(11) ADJUSTMENT.—On October 1,
2006, and on each October 1 thereafter of
a fiscal year the amount made available
under subclause (I) of clause (i1) shall be
calculated by adjusting the amount made
available for the previous fiscal year to re-
flect changes in the Consumer Price Index
of the Bureau of Labor Statistics for fresh
fruits and vegetables, with the adjust-
ment—
“(I) rounded down to the nearest
dollar increment; and
“(II) based on the unrounded
amounts for the preceding 12-month

period.”.
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(b) HeEALTIIY COOKING PILOT PROGRAM.—Section
18(g) of the Richard B. Russell National School Lunch
Act (42 U.S.C. 1769(2)) is amended—

(1) by redesignating paragraphs (4), (5), and

(6) as paragraphs (5), (6), and (7), respectively; and

(2) by inserting after paragraph (3) the fol-
lowing:
“(4) HEALTHY COOKING PILOT PROGRAM.—
“(A) IN GENERAL.—As part of the pro-
oram conducted under this subsection, the Sec-
retary shall carry out a pilot program under
which the Secretary shall make competitive
orants to selected elementary and secondary
schools to teach children—
“(1) how to eat a nutritious diet;
“(i1) how to select foods to make a
healthy meal; and
“(i11) how to prepare healthy meals.

In select-

“(B) SELECTION OF SCHOOLS.
ing schools to participate in the pilot program,
the Secretary shall ensure that—

“(1) only schools participating in the
fruit and vegetable program under this
subsection are eligible to receive funds

under this paragraph;
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1 “(i1) to the maximum extent prac-
2 ticable, at least 75 percent of schools se-
3 lected are schools in which at least 50 per-
4 cent of the students enrolled are eligible
5 for free or reduced price meals under this
6 Act; and

7 “(111) there is appropriate representa-
8 tion, as determined by the Secretary, of—
9 “(I) rural, urban, and suburban
10 schools; and

11 “(IT) elementary, middle, and
12 secondary schools.

13 “(0) PRIORITY CONSIDERATION.—In
14 awarding competitive grants under this para-
15 oraph, the Secretary shall give priority consid-
16 eration to schools that submit an application
17 that includes the participation of the parents or
18 families of the children enrolled in the school.”.
19 SEC. 102. CHILD NUTRITION PROMOTION AND SCHOOL
20 LUNCH PROTECTION.
21 Section 10 of the Child Nutrition Act of 1966 (42

22 U.S.C. 1779) 1s amended—

23 (1) by striking the section heading and all that
24 follows through ‘““(a) The Secretary’” and inserting
25 the following:
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“SEC. 10. REGULATIONS.

“(a) IN GENERAL.—The Secretary’’; and

(2) by striking subsections (b) and (¢) and in-

serting the following:

“(b) FOoD OF MINIMAL NUTRITIONAL VALUE.—

“(1) PROPOSED REGULATIONS.—

“(A) IN GENERAL.—Not later than 180
days after the date of enactment of this para-
oraph, the Secretary shall promulgate proposed
regulations—

“(1) to revise the definition of ‘food of
minimal nutritional value’ that is used to
carry out this Act and the Richard B. Rus-
sell National School Liunch Act (42 U.S.C.
1751 et seq.); and

“(11) to rename the term ‘food of poor

nutritional value’.

“(B) REQUIREMENTS.—In revising the
definition, the Secretary shall—
“(1) cover all foods made available—
“(I) outside the school meal pro-
orams;
“(IT) on the school campus; and

“(II) at any time during the

school day;
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“(11) shall consider both the positive
and negative contributions of nutrients, in-
oredients, and foods (including calories,
portion size, saturated fat, trans fat, so-
dium, and added sugars) to the diets of
children;

“(111) consider evidence concerning the
relationship between consumption of cer-
tain nutrients, ingredients, and foods to
both preventing and promoting the devel-
opment of overweight, obesity, and other
chronic illnesses; and

“(1v) consider recommendations made
by authoritative scientific organizations
concerning appropriate nutritional stand-
ards for foods sold outside of the reimburs-

able meal programs in schools.

“(2) IMPLEMENTATION.—

“(A) EFFECTIVE DATE.—

“(1) IN GENERAL.—Except as pro-
vided in clause (ii), the proposed regula-
tions shall take effect at the beginning of
the school year following the date on which

the regulations are finalized.
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“(11) EXCEPTION.—If the regulations
are finalized on a date that is not more
than 60 days before the beginning of the
school year, the proposed regulations shall
take effect at the beginning of the fol-
lowing school year.

“(B) FAILURE TO PROMULGATE.—If, on
the date that is 1 year after the date of enact-
ment of this paragraph, the Secretary has not
promulgated final regulations, the proposed reg-
ulations shall be considered to be final regula-
tions.”.

SEC. 103. SCHOOL NUTRITION ENVIRONMENT ENHANCE-
MENT GRANTS.

Section 18 of the Richard B. Russell National School
Lunch Act (42 U.S.C. 1769) is amended by adding at the
end the following:

“(1) HEALTHY SCHOOL NUTRITION ENVIRONMENT
INCENTIVE GRANTS.—

“(1) IN GENERAL.—Following the publication
of the recommendations of the Institute of Medicine
study carried out using funds made available for
public health improvement and leadership under the
heading ‘CENTERS FOR DISEASE CONTROL AND

PREVENTION” in the Department of Liabor Appro-
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priations Act, 2005 (title I of division F' of Public
Law 108-447; 118 Stat. 3124) recarding appro-
priate nutritional standards for the availability, sale,
content, and consumption of food at school, with
particular attention given to foods offered in com-
petition with federally reimbursed meals and snacks,
the Secretary may carry out a grant program to—
“(A) provide schools with technical assist-
ance in 1mplementing the recommendations of
the Institute of Medicine regarding appropriate

school nutrition standards; and
“(B) assess the impact of implementing
the recommendations on the health and well-

being of children enrolled in the schools.

“(2) SELECTION OF SCHOOLS.—In selecting
schools to receive incentive grants under this sub-
section, the Secretary shall—

“(A) ensure that not less than 75 percent
of schools selected to participate in the program
established under this subsection are schools in
which not less than 50 percent of the students
enrolled in each school are eligible for free or
reduced price meals under this Act;

“(B) ensure that, of the schools selected to

participate in the program, there is appropriate

*S 1074 IS



O o0 N N W BB W

O TN NG I N T NG I NG B NS B N e T e e T e T e e T
[ B N O N N = = N Re - BN B o) W ) TR ~S O T NO S e

16

representation of rural, urban, and suburban
schools, as determined by the Secretary;

“(C) ensure that, of the schools selected to
participate in the program, there is appropriate
representation of elementary, middle, and sec-
ondary schools, as determined by the Secretary;

“(D) ensure that schools selected to receive
a grant under this subsection meet the require-
ments of paragraph (3);

“(E) give priority to schools that develop
comprehensive plans that include the involve-
ment of a broad range of community stake-
holders in achieving healthy school nutrition en-
vironments; and

“(F) give priority to schools that develop
comprehensive plans that include a strategy for
maintaining healthy school nutrition environ-
ments in the years following the fiscal years for
which the schools receive grants under this sub-
section.

“(3) REQUIREMENTS.

“(A) CRITERIA FOR HEALTHY SCHOOL EN-

VIRONMENTS.—The Secretary shall establish
criteria, based upon the recommendations of the

Institute of Medicine deseribed in paragraph

*S 1074 IS



O o0 N N n BB W =

O TN NG I N T NG I NG I NG R N e e T e e T e T e e T
[ T NG U N N = = N R - BN B o) W ) B ~S O I NO I e

17

(1), under which schools may receive grants
under this section.
“(B) PLaN.—To be eligible to receive a
orant under this subsection, a school shall—
“(i) submit to the Secretary a healthy
school nutrition environment plan that de-
scribes the actions the school will take to
meet the criteria established under sub-
paragraph (A); and
“(11) take the actions described in the

plan.

“(4) GRANTS.—For each of fiscal years 2007
through 2011, the Secretary shall make a grant to
each school selected under paragraph (2).

“(5) EVALUATIONS.—

“(A) IN GENERAL.—The Secretary, acting
through the Administrator of the Food and Nu-
trition Service, shall conduct an evaluation of a
representative sample of schools that receive
erants under this subsection.

“(B) CONTENT.—The evaluation shall
measure, at a minimum, the effects of a healthy
school nutrition environment on—

“(1) overweight children and obesity;

“(i1) dietary intake;
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“(111) nutrition education and behav-
ior;

“(iv) parental and student attitudes
and participation; and

“(v) related funding issues, including
the cost of maintaining a healthy school

nutrition environment.

“(C) REPORTS.—The Secretary shall sub-
mit to the Committee on Education and the
Workforce of the House of Representatives and
the Committee on Agriculture, Nutrition, and
Forestry of the Senate—

“(1) an interim report on the activities
of schools evaluated under this subsection;
and

“(i1) a final report on the activities of
schools evaluated under this subsection.

“(6) AUTHORIZATION OF APPROPRIATIONS.

“(A) IN GENERAL.—There are authorized
to be appropriated such sums as are necessary
to carry out this subsection for fiscal year 2007
and each subsequent fiscal year, to remain
available until expended.

“(B) EVALUATIONS.—The Secretary may

use not more than 10 percent of the total funds
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made available for a fiscal year under subpara-
oraph (A) to carry out paragraph (5).”.
SEC. 104. GRANTS FOR THE INTEGRATION OF SCHOOLS
AND MENTAL HEALTH SYSTEMS.
Section 5541 of the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 7269) is amended—

(1) I subsection (¢), by adding at the end the
following:

“(7) To support schools that work with families
and appropriate community partners to implement
school-wide prevention strategies, based on mental
health research, that will support early and intensive
interventions.

“(8) To provide necessary training and support
to school personnel on how to recognize and seek
needed support for children exhibiting early warning
signs of behavioral and academic problems.”’; and

(2) in subsection (d)—

(A) in paragraph (4)—

(i) in subparagraph (C), by striking
“and” after the semicolon;

(11) in subparagraph (D), by striking
the period and inserting ‘‘; and”’; and

(iii) by adding at the end the fol-

lowing:
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“(E) mental health services provided under
this section by schools will be evidence-based or
promising early interventions.”’; and

(B) by adding at the end the following:
“(7) An explanation of how the applicant will

carry out public education programs in support of

mental health promotion and prevention by collabo-
rating with—

“(A) an institution of higher education (in-
cluding a graduate program in psychology, so-
cial work, or education at an institution of
higher education); and

“(B) private nonprofit community-based
organizations that have experience in public
education programs relating to mental health
promotion and prevention.”.

SEC. 105. BABY FRIENDLY HOSPITAL-CENTER FOR
BREASTFEEDING EXCELLENCE.

(a) ESTABLISHMENT OF PROGRAM.—The Director of
the Office on Women’s Health of the Department of
Health and Human Services (referred to in this section
as the “Director”’) shall establish a program to be known
as the “Baby-Friendly Hospital Initiative” (referred to in

this section and the “Inmtiative”).
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(b) CERTIFICATION PROCESS.—Under the Initiative,
the Director shall establish a certification process under
which a hospital can apply for a certification as a “baby
friendly hospital/center for breastfeeding excellence”. Such
certification process shall be based upon the international
cuidelines of the Baby-Friendly Hospital Initiative estab-
lished by the World Health Organization and United Na-
tions Children’s Fund.

(¢) REQUIREMENTS.

(1) IN GENERAL.—To be certified as a baby
friendly hospital/center for breastfeeding excellence,
a hospital (as defined for purposes of this section by
the Director, and which may include birth centers)
shall carry out the following:

(A) The hospital shall maintain a written
breastfeeding policy that is routinely commu-
nicated to all of the healthcare staff of the hos-
pital.

(B) The hospital shall provide training for
all healthcare staff in the skills necessary to im-
plement the policy described in subparagraph
(A).

(C) The hospital shall ensure that all preg-

nant women who are patients at the hospital
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are informed about the benefits and manage-
ment of breastfeeding.

(D) The hospital shall help mothers ini-
tiate breastfeeding within one hour of birth.

(E) The hospital shall demonstrate to
mothers how to breastfeed and how to maintain
lactation, even if the mother is separated from
her infant.

(F) The hospital shall give infants no food
or drink other than breastmilk, unless medically
indicated.

(G) The hospital shall implement a “‘room-
ing in”" policy by allowing mothers and infants
to remain together 24 hours a day in the same
hospital room.

(H) The hospital shall encourage unre-
stricted breastfeeding.

(I) The hospital shall provide no pacifiers
or artificial nipples to breastfeeding infants.

(J) The hospital shall foster the establish-
ment of breastfeeding support groups and refer
mothers to such groups on discharge from the
hospital.

(2) INSPECTION.—A hospital shall be certified

as a baby friendly hospital/center for breastfeeding
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excellence only upon the completion of an on-site as-

sessment by the Director through which the Director

has determined that the hospital is in compliance
with the guidelines used for certification under sub-

section (b).

(3) VERIFICATION.—Upon being certified as a
baby friendly hospital/center for breastfeeding excel-
lence, a hospital shall agree to permit the Director
to conduct on-site assessments to verify the contin-
ued compliance of the hospital with the requirements
of paragraph (1).

(d) AUTHORITY FOR AUTOMATIC CERTIFICATION.—
The Director may automatically certify a hospital as a
baby friendly hospital/center of breastfeeding excellence if
such hospital has been designated as a baby-friendly hos-
pital under the Baby-Friendly USA program.

(e) LaMITATION.—A hospital shall not make any
claim that such hospital is a baby friendly hospital/center
of breastfeeding excellence unless such hospital has been
certified by the Director in accordance with this section.

(f) TECHNICAL ASSISTANCE.—The Director shall
provide, at the request of a hospital seeking a certification
as a baby friendly hospital/center of breastfeeding excel-
lence, such technical assistance as appropriate to assist

the requesting hospital to achieve such certification.
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() CERTIFICATION COSTS.—Subject to the avail-

ability of appropriations, the Director may provide to a
hospital that has successfully been certified as a baby
friendly hospital/center of breastfeeding excellence under
this Act, a one time award of up to $20,000 to offset the
cost to such hospital of being certified as a baby friendly
hospital/center of breastfeeding excellence.

(h) RECOMMENDATIONS FOR ACCREDITING KNTI-

TIES.

Not later than 12 months after certifying the first
baby friendly hospital/center for breastfeeding excellence
under this section, the Director shall provide to the appro-
priate organizations or entities that are engaged in the
accreditation of healthcare organizations, recommenda-
tions concerning steps that such accrediting entities may
take to integrate the baby friendly hospital requirements
used in the Baby Friendly Hospital Initiative into

healthcare organization accreditation procedures and re-

quirements.
(1) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated such sums as may be

necessary to carry out this section.
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SEC. 106. INTERVENTION TO STRENGTHEN FAMILIES AND

BUILD CHILDREN’S RESILIENCE.

Part B of title V of the Public Health Service Act
(42 3 U.S.C. 290bb et seq.) is amended by adding at the
end the following:

“SEC. 520K. INTERVENTIONS TO STRENGTHEN FAMILIES
AND BUILD CHILDREN’S RESILIENCE.

“(a) IN GENERAL.—The Secretary shall award
orants to eligible entities for the purpose of implementing
programs that strengthen families of children at risk for
emotional or behavioral problems due to family distress.

“(b) EriciBLE ENTITY.—Entities eligible to receive
funds under this section may include—

“(1) a local public entity, including a health de-

partment or local education agencys;

“(2) an Indian tribal organization or agency;

“(3) a federally qualified health center;

“(4) a community-based organization; or

“(5) any other entity determined appropriate by
the Secretary, including a consortia or partnership
of entities eligible to receive funds under this sec-
tion.
“(¢) USE OF FUNDS.—

“(1) IN GENERAL.—An eligible entity that re-
ceives a grant under this section shall use the funds
made available through the grant to carry out home-
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based, school-based, and community-based activities
that—

“(A) promote strong, supportive families
and child resilience through parenting skills
training and supports, or skill-building services
with children, as well as provide other consult-
ative services and support for family and other
caregivers, such as child care providers, edu-
cators, and after-school program staff;

“(B) enhance mental health promotion ac-
tivities in domains where children live, play, and
learn; and

“(C) enhance community wellness, and re-
duce the incidence of preventable mental health
problems among children.

“(2) INTERVENTION ACTIVITIES.—Intervention
activities funded under this section shall—

“(A) be consumer and family driven, and
use strengths-based approaches;

“(B) be designed to promote social and
emotional competencies and increase children’s
ability to successfully cope with stressful life
circumstances;

“(C) be designed to strengthen children

and their families by enhancing the knowledge,
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social, emotional, and other life or work skills,
and support of, parents or other significant
caregivers;

“(D) emphasize and model a positive, sup-
portive approach to working with children;

“(E) be evidence-based and provide in-
depth and ongoing training and consultation in
the adoption and use of evidence-based inter-
ventions by schools, communities, and families;

“(F) include a rigorous evaluation compo-
nent, including outcome measures suited to the
intervention and the overall goals of the grant,
as well as use of comparison groups and moder-
ating and meditating process variables when-
ever possible;

“(G) mvolve partnerships between commu-
nities or schools and universities where possible
to support effective implementation and evalua-
tion of the intervention activities;

“(H) provide facilitated referrals for par-
ents and other family members who need men-
tal health, substance abuse, or social work serv-
ices, and coordinate a referral network of pro-

fessionals with affordable fees; and
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“(I) emphasize local capacity-building to
use evidence-based intervention, promote link-
ages among individuals and groups that serve
children and families, and develop community
outreach to support coalition-building.

“(3) TARGET POPULATIONS.—Families targeted
by these activities shall include those with children
at risk for increased mental health problems due to
stressful family circumstances, including—

“(A) social or economic disadvantage;
“(B) severe marital discord;
“(C) divorce
“(D) family violence;
“(E) parental substance abuse or other
mental disorder or physical illness;
“(F) parental death;
“(G) parental absence due to military serv-
1ce;
“(H) parental absence due to imprison-
ment; and
“(I) other family disruption determined ap-
propriate by the Secretary.

“(d) PRIORITY FUNDING.—In awarding grants under

subsection (a), the Secretary shall give priority to the fol-

lowing:
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“(1) Entities that provide non-Federal contribu-
tions, either in cash or in Kind.

“(2) Entities with demonstrated experience with
community-based partnerships.

“(3) Entities with demonstrated experience and
success with such interventions.

“(4) Entities with demonstrated experience
working with families.

“(5) Entities that develop comprehensive plans
that include a strategy for extending program activi-
ties developed under this section in the years fol-
lowing the fiscal years for which they receive grants
under this section.

“(6) Entities that submit plans that exhibit co-
operative plans that include the involvement of a
broad range of stakeholders, including the following:

(X3

A) Community-based organizations.
44

B) Local governments.

“(C) Local educational agencies.

(
(
(
“(D) Local business and community asso-
clations.

“(E) Accredited colleges, universities, and
community colleges.

“(F) Other entities determined appropriate

by the Secretary.
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“(e) EVALUATION.—Of the funds appropriated to
carry out this section, the Secretary may reserve up to
5 percent for each fiscal year for the purpose of carrying
out evaluations of the activities carried out under this sec-
tion, including a national cross-site evaluation. Within 90
days of the completion of any evaluations, they shall be
provided to the relevant authorizing committees and to the
Committees on Appropriations of the Senate and the
House of Representatives.

“(f) DURATION.—The Secretary shall award grants

under this section for a period of not more than 5 years.

“(2) AUTHORIZATION OF APPROPRIATIONS.—There

1s authorized to be appropriated to carry out this section,

$25,000,000 for fiscal year 2006, and such sums as may

be necessary for each of fiscal years 2007 to 2010.”.

SEC. 107. RESERVATIONS FOR EARLY HEAD START PRO-
GRAMS.

Section 640(a)(6)(A) of the Head Start Act (42
U.S.C. 9835(a)(6)(A)) is amended by striking “7.5 per-
cent” and all that follows and inserting “12 percent for
fiscal year 2006, 14 percent for fiscal year 2007, 16 per-
cent for fiscal year 2008, 18 percent for fiscal year 2009,
and 20 percent for fiscal year 2010, of the amount appro-

priated pursuant to section 639(a).”.
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TITLE II—HEALTHIER COMMU-
NITIES AND WORKPLACES
Subtitle A—Incentives for a
Healthy Workforce
SEC. 201. SHORT TITLE.

This subtitle may be cited as the “Healthy Workforce
Act of 20057,

SEC. 202. TAX CREDIT TO EMPLOYERS FOR COSTS OF IM-
PLEMENTING WELLNESS PROGRAMS.

(a) IN GENERAL.—Subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Revenue Code of
1986 (relating to business related credits) is amended by
adding at the end the following:

“SEC. 45J. WELLNESS PROGRAM CREDIT.

“(a) ALLOWANCE OF CREDIT.—

“(1) IN GENERAL.—For purposes of section 38,
the wellness program credit determined under this
section for any taxable year is—

“(A) in the case of a small business em-
ployer, an amount equal to 50 percent of the
costs paid or incurred by the small business em-
ployer in connection with a qualified small busi-
ness wellness program during the taxable year,

and
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1 “(B) in the case of any other employer, an
2 amount equal to 50 percent of the costs paid or
3 incurred by the employer in connection with a
4 qualified wellness program during the taxable
5 year.

6 “(2) LaMITATION.—The amount of credit al-
7 lowed under paragraph (1) for any taxable year shall
8 not exceed the product of $200 and the number of
9 employees of the employer or small business em-
10 ployer, as the case may be.

11 “(b) QUALIFIED WELLNESS PROGRAM; QUALIFIED
12 SMALL BUSINESS WELLNESS PROGRAM.—For purposes

13 of this section—

14 “(1) QUALIFIED WELLNESS PROGRAM.—The
15 term ‘qualified wellness program’ means a program
16 which consists of all of the wellness program compo-
17 nents described in subsection (¢) and which is cer-
18 tified by the Secretary of Iealth and Human Serv-
19 ices, in consultation with persons who have expertise
20 in employer health promotion and wellness pro-
21 orams, as a qualified wellness program under this
22 section.

23 “(2) QUALIFIED SMALL BUSINESS WELLNESS
24 PROGRAM.—The term ‘qualified small business
25 wellness program’ means a program which consists
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of any 2 of the components described in subsection

(¢) and which is certified by the Secretary of Health

and Human Services, in consultation with persons

who have expertise in employer health promotion
and wellness programs, as a qualified small business
wellness program under this section.

“(¢) WELLNESS PROGRAM COMPONENTS.—For pur-
poses of this section, the wellness program components de-
seribed in this subsection are the following:

“(1) HEALTH AWARENESS COMPONENT.—A
health awareness component which provides for the
following:

“(A) HEALTH EDUCATION.—The dissemi-
nation of health information which addresses

the specific needs and health risks of employees.

“(B) HEALTII SCREENINGS.—The oppor-
tunity for periodic screenings for health prob-
lems and referrals for appropriate follow up
measures.

“(2) BEHAVIORAL CHANGE COMPONENT.—A
behavioral change component which provides for al-
tering employee lifestyles to encourage healthy living
through counseling, seminars, on-line programs, or

self-help materials. Such component shall include

programs relating to—

*S 1074 IS



O o0 N N W BB W

[\© TN NG I N T NG I NG I NS B S e e T e e T e T e e T
[ B N O N N = = N Re - BN B o) W ) TR ~SU O I NO R e

34
“(A) smoking,
“(B) obesity,
“(C) stress management,
“(D) physical fitness,
“(I£) nutrition,
(
(
(

(44

F') substance abuse,
“(QG) depression,
“(H) mental health promotion (including
anxiety), and
“(I) sleep (including sleep disorders and
the consequences of sleep deprivation).

“(3)  SUPPORTIVE  ENVIRONMENT  COMPO-
NENT.—A supportive environment component which
includes the following:

“(A)  ON-SITE POLICIES.—Policies and

services at the worksite which promote a

healthy lifestyle, including policies relating to—

“(1) smoking at the worksite,
“(11) the nutrition of food available at
the worksite through cafeterias and vend-
Ing options,
“(111) minimizing stress in the work-
place,
“(iv) where applicable, accessible and

attractive stairs,
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“(v) the encouragement of physical
activity during work hours,
“(vi) the promotion of fatigue coun-

termeasures.

“(B) PARTICIPATION INCENTIVES.

“(1) IN GENERAL.—Qualified incentive
benefits for each employee who participates
in the health screenings desceribed in para-
oraph (1)(B) or the behavioral change pro-
orams described in paragraph (2).

“(11) QUALIFIED INCENTIVE BEN-
EFIT.—For purposes of clause (i), the
term ‘qualified incentive benefit” means
any benefit which is approved by the Sec-
retary of Health and Human Services.
Such benefit may include an adjustment in
health insurance premiums or co-pays.

“(C) EMPLOYEE INPUT.—The opportunity
for employees to participate in the management
of any qualified wellness program or qualified
small business wellness program to which this
section applies.

“(d) PARTICIPATION REQUIREMENT.—
“(1) IN GENERAL.—No credit shall be allowed

under subsection (a) unless the Secretary of Health

*S 1074 IS



O o0 N N Bk W =

|\ I O TR NG T NS R NS R e T e T e D e e T
A LW N = O VWV 00 NN O B B~ WD = ©

36

and Human Services certifies, as a part of any cer-
tification described in subsection (b), that each
wellness  program component of the qualified
wellness  program or qualified small business
wellness program applies to all qualified employees
of the employer.

“(2) QUALIFIED EMPLOYEE.—For purposes of
paragraph (1), the term ‘qualified employee’ means
an employee who works an average of not less than

25 hours per week during the taxable year.

“(e) OTHER DEFINITIONS AND SPECIAL RULES.

For purposes of this section—

“(1) EMPLOYEE AND EMPLOYER.—

“(A) PARTNERS AND PARTNERSHIPS.

The term ‘employee’ includes a partner and the
term ‘employer’ includes a partnership.

“(B) CERTAIN RULES TO APPLY.—Rules
similar to the rules of section 52 shall apply.
“(2) SMALL BUSINESS EMPLOYER.—

“(A) IN GENERAL.—The term ‘small busi-
ness employer’ means, with respect to any tax-
able year, an employer who employed an aver-
age of 200 or fewer employees on business days

during such taxable year.
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“(B) CONTROLLED GROUPS.—FKor pur-
poses of subparagraph (A), all persons treated
as a single employer under subsection (b), (¢),
(m), or (o) of section 414 shall be treated as a
single employer.

“(3) CERTAIN COSTS NOT INCLUDED.—Costs
paid or incurred by an employer or small business
employer for food or health insurance shall not be
taken into account under subsection (a).

“(4) NO CREDIT WHERE GRANT AWARDED.—
No credit shall be allowable under subsection (a) to
any person who receives a grant under section 201
of the Health Workforce Act of 2005.

“(f) PORTION OF CREDIT MADE REFUNDABLE.—

“(1) IN GENERAL.—In the case of an eligible
employer of an employee, the aggregate credits al-
lowed to a taxpayer under subpart C shall be in-
creased by the lesser of—

“(A) the ecredit which would be allowed
under this section without regard to this sub-
section and the limitation under section 38(c¢),
or

“(B) the amount by which the aggregate
amount of credits allowed by this subpart (de-

termined without regard to this subsection)
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would increase if the limitation imposed by sec-

tion 38(¢) for any taxable year were increased

by the amount of employer payroll taxes im-

posed on the taxpayer during the calendar year

in which the taxable year begins.
The amount of the credit allowed under this sub-
section shall not be treated as a credit allowed under
this subpart and shall reduce the amount of the
credit otherwise allowable under subsection (a) with-
out regard to section 38(c).

“(2) ELIGIBLE EMPLOYER.—For purposes of
this subsection, the term ‘eligible employer’ means
an employer or small business employer which 15—

“(A) a State or political subdivision there-
of, the District of Columbia, a possession of the

United States, or an agency or instrumentality

of any of the foregoing, or

“(B) any organization desecribed in section

501(¢) of the Internal Revenue Code of 1986

which is exempt from taxation under section

501(a) of such Code.

“(3) EMPLOYER PAYROLL TAXES.—For pur-
poses of this subsection—

“(A) IN GENERAL.—The term ‘employer

payroll taxes’ means the taxes imposed by
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“(1) section 3111(b), and
“(11) sections 3211(a) and 3221(a)

(determined at a rate equal to the rate

under section 3111(b)).

“(B) SPECIAL RULE.—A rule similar to
the rule of section 24(d)(2)(C) shall apply for
purposes of subparagraph (A).

“(g) TERMINATION.—This section shall not apply to
any amount paid or incurred after December 31, 2015.”.

(b) TREATMENT AS GENERAL BUSINESS CREDIT.—
Subsection (b) of section 38 of the Internal Revenue Code
of 1986 (relating to general business credit) is amended
by striking “plus” at the end of paragraph (18), by strik-
ing the period at the end of paragraph (19) and inserting
“, plus”, and by adding at the end the following:

“(20) the wellness program credit determined

under section 45..".

(¢) DENIAL OF DOUBLE BENEFIT.—Section 280C of
the Internal Revenue Code of 1986 (relating to certain
expenses for which credits are allowable) is amended by
adding at the end the following new subsection:

“(e) WELLNESS PROGRAM CREDIT.—

“(1) IN GENERAL.—No deduction shall be al-
lowed for that portion of the costs paid or incurred

for a qualified wellness program (within the meaning
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of section 45J) or a qualified small business wellness
program (within the meaning of such section) allow-
able as a deduction for the taxable year which is
equal to the amount of the credit allowable for the
taxable year under section 45.J.
“(2) SIMILAR RULE WHERE TAXPAYER CAP-
ITALIZES RATIIER THAN DEDUCTS EXPENSES.—If—
“(A) the amount of the credit determined
for the taxable year under section 45J, exceeds
“(B) the amount allowable as a deduction
for such taxable year for a qualified wellness
program or a qualified small business wellness
program,
the amount chargeable to capital account for the
taxable year for such expenses shall be reduced by

the amount of such excess.

“(3) CONTROLLED GROUPS.—In the case of a
corporation which is a member of a controlled group
of corporations (within the meaning of section
41(f)(5)) or a trade or business which is treated as
being under common control with other trades or
business  (within ~ the meaning of  section

41(f)(1)(B)), this subsection shall be applied under

rules prescribed by the Secretary similar to the rules
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applicable under subparagraphs (A) and (B) of sec-
tion 41(f)(1).”.

(d) CLERICAL AMENDMENT.—The table of sections

for subpart D of part IV of subchapter A of chapter 1
of the Internal Revenue Code of 1986 is amended by add-

ing at the end the following:

“Sec. 45J. Wellness program credit.”.

(e) EFFECTIVE DATE.—The amendments made by

this section shall apply to taxable years beginning after

December 31, 2005.

(f) OUTREACH.—

(1) IN GENERAL.—The Secretary of the Treas-
ury, in conjunction with the Director of the Centers
for Disease Control and members of the business
community, shall institute an outreach program to
inform businesses about the availability of the
wellness program credit under section 45J of the In-

ternal Revenue Code of 1986.

(2) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated such sums
as are necessary to carry out the outreach program
described in paragraph (1).

(2) RESTORATION OF HIGHEST INCOME TAX RATE

23 10 PRE-2001 LEVEL.—Section 1(1)(2) of the Internal

24 Revenue Code of 1986 (relating to reductions in rates
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I after June 30, 2001) is amended by adding at the end

2 the following new flush sentence:

3 “In the case of taxable years beginning after 2005,
4 the last item in the fourth column in the preceding
5 table shall be applied by substituting ‘39.6%’ for
6 ‘35.0%’.”.

7 (b) EFFECTIVE DATE.—The amendment made by
8 this section shall apply to taxable years beginning after
9 December 31, 2004.

10 SEC. 203. INCOME EXCLUSION FOR EMPLOYER-PROVIDED

11 OFF-PREMISES HEALTH CLUB SERVICES.
12 (a) TREATMENT AS FRINGE BENEFIT.—Subpara-

13 eraph (A) of section 132(j)(4) of the Internal Revenue
14 Code of 1986 (relating to on-premises gyms and other ath-

15 letie facilities) 1s amended to read as follows:

16 “(A) IN GENERAL.—Gross income shall
17 not include—

18 “(1) the value of any on-premises ath-
19 letic facility provided by an employer to its
20 employees, and

21 “(i1) fees or membership expenses
22 paid by an employer to an athletic or fit-
23 ness facility deseribed in subparagraph (C)
24 on behalf of its employees, but only to the
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1 extent that such fees or expenses do not
2 exceed $900.

3 The preceding sentence shall apply with respect
4 to any highly compensated employee only if ac-
5 cess to the facility is available on substantially
6 the same terms to each member of a group of
7 employees which 1s defined under a reasonable
8 classification set up by the employer which does
9 not diseriminate in favor of highly compensated
10 employees.”.
11 (b) ATHLETIC FACILITIES DESCRIBED.—Paragraph
12 (4) of section 132(j) of such Code is amended by adding

13 at the end the following new subparagraph:

14 “(C) CERTAIN ATHLETIC OR FITNESS FA-
15 CILITIES DESCRIBED.—For purposes of sub-
16 paragraph (A)(i1), an athletic or fitness facility
17 described in this subparagraph is a facility—

18 “(1) providing instruction in a pro-
19 oeram of physical exercise or offering facili-
20 ties for the preservation, maintenance, en-
21 couragement, or development of physical
22 fitness,

23 ““(11) which is not a private club owned
24 and operated by its members,
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“(i11) which does not offer golf, hunt-
ing, sailing, or riding facilities,

“(iv) whose health or fitness facility is
not incidental to its overall function and
purpose, and

“(v) which is fully compliant with the
State of jurisdiction and Federal anti-dis-

criminations laws.”.

(¢) EMPLOYER DEDUCTION FOR DUES TO CERTAIN

(1) IN GENERAL.—Paragraph (3) of section

274(a) of such Code (relating to denial of deduction

for club dues) 1s amended—

(A) by striking “Notwithstanding” and in-
serting the following:

“(A) IN  GENERAL.—Notwithstanding”,
and

(B) by adding at the end the following new
subparagraph:

“(B) EXCEPTION FOR ATHLETIC FACILI-
TIES.—This paragraph shall not apply to fees
or dues paid to athletic or fitness facilities
(within the meaning of section 132(j)(4)(C)) to
the extent that such fees or dues do not exceed

$900 for any membership.”.
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(2) CONFORMING AMENDMENT.—Section

274(e)(4) of such Code is amended by striking “‘sub-

section (a)(3)” and by inserting ‘‘subsection

(a)(3)(A)”.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to taxable years beginning after
the date of the enactment of this Act.

SEC. 204. CDC AND EMPLOYER-BASED WELLNESS PRO-
GRAMS.

Title IIT of the Public Health Service Act (42 U.S.C.
241 et seq.) is amended by adding at the end the fol-
lowing:

“PART R—CDC AND EMPLOYER-BASED
WELLNESS PROGRAMS
“SEC. 399Z-1. EMPLOYER-BASED WELLNESS BEST PRAC-
TICES.

“(a) IN GENERAL.—The Director of the Centers for
Disease Control and Prevention shall conduct a study that
analyzes employer-based wellness programs and deter-
mines—

“(1) best practices of such programs that im-
pact and sustain behavior change in employees;

“(2) the impact that such programs have on re-
ducing health risk prevalence and improving absen-

teeism of employees; and
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“(3) the return to employers on the investment
made by such employers in such programs.

“(b) REPORT.—After completing the study under
subsection (a), the Director of the Centers for Disease
Control and Prevention shall submit to Congress not later
than 1 year after the date of enactment of this part—

“(1) a report that includes recommendations of
effective employer-based wellness programs; and
“(2) an Employer Wellness Model that is sup-
ported by the Centers for Disease Control and Pre-
vention.
“SEC. 399Z-2. WORKPLACE WELLNESS EDUCATION CAM-
PAIGN FOR EMPLOYERS.

“The Director of the Centers for Disease Control and
Prevention, in coordination with relevant worksite health
promotion organizations, shall conduct an educational
campaign to make employers, employer groups, and other
interested parties aware of the benefits of employer-based
wellness programs. Such campaign shall include informa-
tion about the Employer Wellness Model deseribed in sec-
tion 399Z-1(b)(2) and information on developing, imple-

menting, and maintaining a program based on such model.
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1 “SEC. 399Z-3. EVALUATION OF EMPLOYER-BASED

WELLNESS PROGRAMS.
“The Director of the Centers for Disease Control and
Prevention shall enter into contracts with entities to—
“(1) provide employers with technical assistance
in  evaluating such employers’ employer-based
wellness programs; and

“(2) train employers on how to evaluate such

NolNe B e Y, e~ L OV R \O)

employers’ employer-based wellness programs.

10 “SEC. 399Z-4. REQUIREMENTS BASED ON APPROPRIATED
11 FUNDS.

12 “The Director of the Centers for Disease Control and
13 Prevention shall be required to carry out the activities in
14 sections 3997-1, 3997-2, and 3997—3 only if funds are
15 appropriated to carry out such sections.”.

16 Subtitle B—Healthy Communities
17 SEC. 211. HEALTHY COMMUNITY GRANTS.

18 Part P of title III of the Public Health Service Act
19 (42 U.S.C. 280¢ et seq.) is amended by adding at the end
20 the following:

21 “SEC. 399P. HEALTHY COMMUNITY GRANTS.

22 “(a)  ESTABLISHMENT.—The Secretary, acting
23 through the Director of the Centers for Disease Control
24 and Prevention and in coordination with the Directors of
25 other appropriate Federal agencies, shall award competi-
26 tive grants to eligible entities for the purpose of planning
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and implementing programs that seek to promote indi-

2 vidual and community health and to prevent the incidence
) I

3
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22
23
24

of chronic disease.
“(b) ELIGIBILITY.—
“(1) IN GENERAL.—To be eligible to receive a
orant under this section an entity shall—

“(A) be—

“(1) a city, county, or Indian tribe;

“() a local or tribal educational
agency;

“(i11) an accredited university, college,
or community college;

“(iv) a federally qualified health cen-
ter;

“(v) a local health department;

“(v1) a health care provider;

“(vil) a community-based organiza-
tion; or

“(vii1) any other entity determined ap-
propriate by the Secretary, including a
consortia or partnership of entities de-
sceribed in any of clauses (1) through (vii);
“(B) prepare and submit an application in

accordance with paragraph (2); and
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“(C) provide assurances that the entity will
contribute the non-Federal share as required
under paragraph (3) to the cost of the activities
carried out under the grant.

“(2) APPLICATION.—

“(A) IN GENERAL.—An entity desiring a
orant under this section shall submit an appli-
cation to the Secretary at such time, in such
manner, and containing such information as the
Secretary may require, including a plan that
meets the requirements of subparagraph (B).

“(B) PrLaAN.—A plan meets the require-
ments of this subparagraph if such plan, at a
minimum, includes information regarding—

“(1)(I) programs or community-based
activities that the applicant proposes to
carry out with funds received under this
section and which seek to prevent and re-
duce the incidence of—

“(aa) overweight and obesity, or
chronic diseases associated with over-
weight and obesity;

“(bb) tobacco use; or

“(ec) mental illness; or
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“(IT) other such activities, as deter-
mined appropriate by the Secretary, that
are consistent with the goals of promoting
individual and community health and pre-
venting chronic disease; and

“(i1) the manner in which the appli-
cant will evaluate the effectiveness of the
program or activities carried out under this
section.

“(3) NON-FEDERAL SHARE.—To be eligible to
receive a grant under this section, an entity shall
provide a non-Federal contribution, in cash or in
kind, to the costs of activities under the grant in an
amount that is equal to not less than 25 percent of

the costs of such activities.

“(e) USE oF FUNDS.—An entity that receives a grant
under this section shall use the amount made available
under the grant to carry out community-based activities,
including—

“(1) activities that seek to promote individual
health and community wellness and to prevent and
reduce the incidence of health problems and chronic
diseases associated with—

“(A) being overweight or obese;

“(B) tobacco use; or

*S 1074 IS



O© o0 3 O WD b W N -

| \O JEE \© R O R \O I O R N e e e e e T e e e e
A W D= O O 0NN N N R WD = O

51
“(C) mental illness; or
“(2) other activities undertaken with the goals
of health promotion and chronic disease prevention,
as determined appropriate by the Secretary.

“(d) PriorITY.—In awarding grants under sub-

section (a), the Secretary shall give priority to—

“(1) entities that demonstrate that they have
previously applied successfully for funds to carry out
activities that seek to promote individual and com-
munity health and to prevent the incidence of chron-
ic disease and that can cite published and peer-re-
viewed research demonstrating that the activities
that the entity proposes to carry out under this sub-
section are effective;

“(2) entities that will carry out programs or ac-
tivities that seek to accomplish a goal or goals set
by the State in the Healthy People 2010 plan of the
State;

“(3) entities that provide non-Federal contribu-
tions, either in cash or in kind, to the costs of fund-
ing activities under the grant;

“(4) entities that develop comprehensive plans
that include a strategy for extending program activi-

ties developed under this section in the years fol-
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lowing the fiscal years for which they receive grants
under this section;

“(5) entities located In communities that are
medically underserved, as determined by the Sec-
retary;

“(6) entities located in areas where the average
poverty rate is 150 or higher than the average pov-
erty rate in the State involved, as determined by the
Secretary; and

“(7) entities that submit plans that exhibit
multisectoral, cooperative conduct that includes the
imvolvement of a broad range of stakeholders, includ-
ng—

(X3

(A) community-based organizations;
“(B) local governments;
“(C) local educational agencies;
“(D) the private sector;
“(E) State or local departments of health;
“(F) accredited colleges, universities, and
community colleges;

“(G) health care providers;

“(H) State and local departments of trans-
portation and city planning; and

“(I) other entities determined appropriate

by the Secretary.
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“(e) TECHNICAL ASSISTANCE.—From amounts ap-
propriated to carry out this section, the Secretary may re-
serve not more than 10 percent for each fiscal year to pro-
vide entities receiving grants under this section with tech-
nical assistance in the implementation of the plans re-
quired under subsection (b)(2)(B).

“(f) EVALUATION.—From amounts appropriated to
carry out this section, the Secretary may reserve not to
exceed 5 percent for each fiscal year for the purpose of
carrying out evaluations of the activities carried out under
this section. Not later than 90 days after the completion
of any such evaluation, the results of such evaluation shall
be submitted to the relevant authorizing committees of
Congress and to the Committee on Appropriations of the
Senate and the Committee on Appropriations of the House

of Representatives.

“(g) LIMITATION ON ADMINISTRATIVE COSTS.—An

entity may not use more than 10 percent of amounts re-
ceived under a grant under this section for administrative
expenses.

“(h) SUPPLEMENT NOT SUPPLANT.—Amounts pro-
vided under a grant under this section shall be used to
supplement, and not supplant, other amounts provided for

activities of the type to be carried out under this section.
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“(1) AUTHORIZATION OF APPROPRIATIONS.—There is

authorized to be appropriated such sums as may be nec-
essary to carry out this section.”.

SEC. 212. LIVING WELL WITH A DISABILITY AND WORKING

WELL WITH A DISABILITY PROGRAMS.

Part P of title III of the Public Health Service Act

(42 U.S.C. 280¢ et seq.), as amended by section 211, is
further amended by adding at the end the following:

“SEC. 399Q. LIVING WELL WITH A DISABILITY PROGRAMS.

“(a) DEFINITIONS.—In this section:

“(1) CENTER FOR INDEPENDENT LIVING.—The
term ‘center for independent living’ means a center
described in part C of title VII of the Rehabilitation
Act of 1973 (29 U.S.C. 796f et seq.).

“(2) DrsaBiniTy.—The term ‘disability’ has the
meaning given the term in section 3 of the Ameri-
cans with Disabilities Act of 1990 (42 U.S.C.
12102).

The

“(3) INDEPENDENT LIVING SERVICES.
term ‘independent living services’ has the meaning
eiven the term in section 7 of the Rehabilitation Act
of 1973 (29 U.S.C. 705).

“(b) GRANTS.—The Secretary, acting through the

24  Director of the Centers for Disease Control and Preven-

25 tion, may make grants to eligible entities on a competitive
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I basis, to assist the entities in implementing Living Well
2 With a Disability Programs, designed—
3 “(1) to increase health-promoting behavior,
such as engaging in exercise, eating nutritious food,
and using stress management techniques, among in-
dividuals with disabilities; and

“(2) to reduce the limitations of secondary con-

ditions for such individuals.

O© o0 9 N W B~

“(¢) EniciBiLity.—To be eligible to receive a grant

10 under this section, an entity:

11 “(1) shall be a mnonprofit organization that
12 serves individuals with disabilities;

13 “(2) shall be a community-based organization
14 that has experience in providing consumer-directed
15 independent living services; and

16 “(3) may be a center for independent living.

17 “(d) APPLICATION.—To be eligible to receive a grant

18 wunder this section for a program, an entity shall submit
19 an application to the Secretary at such time, in such man-
20 ner, and containing such information as the Secretary may

21 require, including information on—

22 “(1) the number of individuals with disabilities
23 who will be trained in the program;

24 “(2) the entity’s capacity to collect data and in-
25 formation on outcomes of the program; and
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“(3) the entity’s experience implementing simi-
lar training programs.

“(e) PREFERENCE AND DISTRIBUTION.—

“(1) PREFERENCE.—In making grants under
this section, the Secretary shall give preference to el-
1gible entities who—

“(A) are currently (as of the date of sub-
mission of the application) serving individuals
with disabilities and implementing training and
peer support programs;

“(B) indicate a commitment and ability to
continue to train participants over several
years; and

“(C) have not previously provided training
through a Living Well With a Disability Pro-
oram.

“(2) DISTRIBUTION.—In making grants under
this section, the Secretary shall, to the extent prac-
ticable, ensure an equitable geographic distribution
of the grants.

“(f) CURRICULUM, TRAINING, AND TECHNICAL AS-
SISTANCE.—An entity that receives a grant under this sec-
tion may use funds made available through the grant to
acquire a curriculum, training, or technical assistance for

the program carried out through the grant from an entity
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qualified to implement, and train participants in, a Living
Well With a Disability program.
There

“(2) AUTHORIZATION OF APPROPRIATIONS.
are authorized to be appropriated to carry out this section
$2,000,000 for each of fiscal years 2005 through 2009.
“SEC. 399R. WORKING WELL WITH A DISABILITY PRO-

GRAMS.

“(a) DEFINITIONS.—In this section, the terms ‘cen-
ter for independent living’, ‘disability’, and ‘independent
living services’ have the meanings given the terms in sec-
tion 399Q.

“(b)  AUTHORIZATION.—The  Secretary, acting
through the Director of the Centers for Disease Control
and Prevention, may establish a demonstration program
promoting the health and wellness of individuals with dis-
abilities in the workplace.

“(¢) GRANTS.—In carrying out the program, the Sec-

retary shall make grants to an eligible entity, to assist the

entity in preparing for the implementation of, or imple-

menting, Working Well With a Disability Programs, which
may include—

“(1) ecathering data on the positive effects of

healthy behaviors on retention and productivity of

individuals with disabilities who are employees or po-

tential employees;
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| “(2) building relationships between vocational
2 rehabilitation programs and health promotion pro-
3 orams;
4 “(3) adapting a Living Well With a Disability
5 program to meet the needs of individuals seeking or
6 entering employment;
7 “(4) training individuals in methods of imple-
8 menting the program;
9 “(5) implementing the program; and
10 “(6) measuring the impact of the program on
11 health and employment outcomes.
12 “(d) ErrciBiLiTy.—To be eligible to receive a grant
13 under this section, an entity shall—
14 “(1) have experience in implementing a Living
15 Well With a Disability Program; and
16 “(2) demonstrate that the entity is qualified
17 and able to adapt the program to establish a Work-
18 ing Well With a Disability Program, and implement
19 the program.
20 “(e) PARTNERSHIP.—An entity that receives a grant

21 under this section shall carry out the activities funded
22 through the grant through a partnership with 1 or more
23 entities that—

24 “(1) shall be nonprofit organizations that serve

25 individuals with disabilities;
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“(2) shall be community-based organizations
that have experience in providing consumer-directed
independent living services; and
“(3) may be centers for independent living.

“(f) ApPLICATION.—To be eligible to receive a grant
under this section for a program, an entity shall submit
an application to the Secretary at such time, in such man-
ner, and containing such information as the Secretary may
require.

“(2) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to carry out this section
$1,000,000 for the period of fiscal years 2005 through
2007.7.
SEC. 213. ENHANCED STANDARDS FOR ROADS AND INTER-
SECTION CONTROLS.
(a) ENITANCED STANDARDS FOR ROADS AND INTER-

SECTION CONTROLS.

Section 133 of title 23, United
States Code, is amended by adding at the end the fol-
lowing:

: ! ANDARDS FOR ROADS A}
“(g) ENHANCED STANDARDS FOR RoADS AND

INTERSECTION CONTROLS.
“(1) IN GENERAL.—Not later than 18 months

after the date of enactment of this subsection, the
Secretary, in coordination with the American Asso-

ciation of State Highway and Transportation Offi-
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cials and the Institute of Transportation Engineers,
shall develop recommended enhanced standards for
the design of roads and intersection controls (includ-
ing associated bicycle paths, bicycle lanes, and walk-
ways) to improve pedestrian and bicycle safety.

“(2) ACCOMMODATION OF BICYCLES AND PE-
DESTRIANS.—The standards under paragraph (1)

shall—

O o0 9 N U B W
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“(A) cover all common types of facilities
where pedestrians or bicycles are allowed on a
road or on associated walkways and bicycle
paths or lanes; and

“(B) specify that generally, when the in-
creased cost 1s not excessive, as an element of
cood highway design for new construction or re-
construction facilities on which bicyeles or pe-
destrians are permitted, the design shall include
appropriate provisions to accommodate bicycles
or pedestrians.

“(3) INCREASED APPORTIONMENT.—

“(A) IN GENERAL.—Beginning with the
first fiscal year that begins after the date that
1s 2 years after the date of enactment of this
subsection, if a State accepts the recommended

enhanced standards for the State and local
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units of government to meet, the State shall re-
ceive a 4 percent increase in the amount of
funds made available to the State under this
section for each fiscal year, if, at least 10 days
before the beginning of the fiscal year, the
State—
“(1) agrees to follow the enhanced
standards; or
“(i1) establishes an alternative en-
hanced standard that the Secretary ap-
proves.

“(B) SIGNIFICANT COMMITMENT.—In de-
termining the significance of the required com-
mitment of funds under subparagraph (A), the
Secretary shall take into consideration the ef-
fectiveness of the criteria required and an esti-

mation of increased costs.

The

“(4)  CONSTRUCTION REQUIREMENTS.

[NOJEEE \C I \O I S B\
~ W o = O

Secretary and a State may establish differing re-
quirements for the construction of new facilities, for
the rehabilitation of facilities, and for modifications
specifically to improve safety and for facilities based
on the level of expected pedestrian and bicycle traf-

2

fic.
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(b) NONMOTORIZED TRANSPORTATION SAFETY.—
Section 120(¢) of title 23, United States Code, is amend-
ed—

(1) in the first sentence, by striking “The Fed-
eral” and inserting the following:

“(2) FEDERAL SHARE.—The Federal”;

(2) in the second sentence, by striking “In this
subsection, the term’” and inserting the following:

“(1) DEFINITIONS.—In this subsection:

“(A) BICYCLE AND PEDESTRIAN SAFE-
TY.—The term ‘bicycle and pedestrian safety’
means any improvement that—

“(i) promotes the safety of bicyeclists
and pedestrians (including people with dis-
abilities); and

“(11) 1s consistent with sections 134
and 135.

“(B) SAFETY REST AREA.—The term”’;

(3) by moving paragraph (1) (as added by para-
oraph (2)) so as to appear before paragraph (2) (as
added by paragraph (1)); and

(4) by adding at the end the following:

“(3) STATEMENT OF POLICY BY STATE TRANS-

PORTATION DEPARTMENTS.—
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“(A) IN GENERAL.—Each State transpor-
tation department shall adopt a statement of
policy ensuring that the needs and safety of all
road users (including the need for pedestrian
and bicycle safety) are fully integrated into the
planning, design, operation and maintenance of
the transportation system of the State transpor-
tation department.

“(B) Basis.—In the case of bicycle and

pedestrian safety, the statement of policy shall
be based on the design guidance on accommo-
dating bicyclists and pedestrians of the Federal
Highway Administration adopted in February
2000.

“(C) REPORTS.—Not later 1 year after the

date of enactment of this paragraph, and each
vear thereafter, the Secretary shall submit to
Congress a report on the statements of policy
adopted under this paragraph.

“(4) NONMOTORIZED TRANSPORTATION

FOAL.—

“(A) IN GENERAL.—The Secretary shall
take such actions as are necessary to, to the
maximum extent practicable, double the per-

centage of trips made by foot or bicycle while

*S 1074 IS



O o0 N N Bk W =

[\© TN NG I N T NG I NS I NS R N e T e e T e T e e T
[ T NG U N N = = NN - BN B e ) W ) LR ~S O I NO I e

64

simultaneously  reducing crashes involving
bicyclists and pedestrians by 10 percent, in a
manner consistent with the goals of the na-
tional bicycling and walking study conducted
during 1994.

“(B) ADMINISTRATION.—Not later than 1
vear after the date of enactment of this para-
oraph, the Secretary shall establish such base-
line and completion dates as are necessary to

carry out subparagraph (A).

“(5) RESEARCH FOR NONMOTORIZED USERS.

“(A) FINDINGS.—Congress finds that—

“(1) 1t 18 in the national interest to
meet the goals of the national bicycling
and walking study by the completion date
established under paragraph (4)(B);

“(i1) research into the safety and op-
eration of the transportation system for
nonmotorized users 1is inadequate, given
that almost 1 in 10 trips are made by foot
or bicycle and 1 in 8 traffic fatalities in-
volves a bicyclist or pedestrian; and

“(i11) nadequate data collection, espe-
clally on exposure rates and infrastructure

needs, are hampering efforts to improve bi-
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cycle and pedestrian safety and use to
meet local transportation needs.
“(B) ALLOCATION OF RESEARCH FUNDS

NONMOTORIZED USERS.

“(1) IN  GENERAL.—The Secretary
shall submit to Congress an annual report
on the percentage of research funds that
are allocated (for the most recent fiscal
year for which data are available) to re-
search that directly benefits the planning,
design, operation, and maintenance of the
transportation system for nonmotorized
users—

“(I) by the Department of Trans-
portation; and

“(IT) by State transportation de-
partments.

“(i1) NATIONAL COOPERATIVE HIGH-
WAY RESEARCIH PROGRAM.—The Transpor-
tation Research Board of the National
Academy of Sciences shall submit to Con-
oress an annual report on the percentage
of research funds under the National Co-
operative Highway Research Program that

are allocated (for the most recent fiscal
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yvear for which data are available) to re-
search that directly benefits the planning,
design, operation, and maintenance of the
transportation system for nonmotorized
users.
“(i11) DEPARTMENT OF TRANSPOR-
TATION ALLOCATION.—Effective beginning
with the third full fiscal year that begins
after the date of enactment of this para-
eraph, the Secretary shall allocate at least
10 percent of the research funds that are
allocated by the Department of Transpor-
tation for each fiscal year to research that
directly benefits the planning, design, oper-
ation, and maintenance of the transpor-
tation system for nonmotorized users.
“(6) METROPOLITAN PLANNING ORGANIZA-
S.—
“(A)  BICYCLE/PEDESTRIAN  COORDINA-

TORS.

A metropolitan planning organization
shall a designate a bicycle/pedestrian coordi-
nator to coordinate bicycle and pedestrian pro-
orams and activities carried out in the area

served by the organization.
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“(B)  CERTIFICATION.—A  metropolitan
planning organization shall certify to the Sec-
retary, as part of the certification review,
that—

“(1) the needs of bicyclists and pedes-
trians (including people who use wheel-
chairs and people with vision impairment)
have been adequately addressed by the
long-range transportation plan of the orga-
nization; and

“(1) the bicyele and pedestrian
projects to implement the plan in a timely
manner are included in the transportation
improvement program of the organization.
“(0O) LONG-RANGE TRANSPORTATION

PLANS.—

“(1) IN GENERAL.—Except as pro-
vided in clause (ii), a metropolitan plan-
ning organization shall develop and adopt
a long-range transportation plan that—

“(I) 1necludes the most recent
data available on the percentage of
trips made by foot and by bicycle in

each jurisdiction;
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“(IT) includes a target level for
bicycle and pedestrian trips that is
commensurate with the national goal
of doubling the percentage of trips
made by foot and bicycle established
under paragraph (4); and

“(ITI) identify the contribution
made by each project under the trans-
portation improvement program of the
organization toward meeting the goal
of doubling the percentage of trips
made by foot and bicycle.

“(11) APPLICATION.—Clause (1) does
not apply to a metropolitan planning orga-
nization that adopts the design guidance
described 1n  paragraph (3)(B) for all
transportation projects carried out by the
organization.

“(D) LOCAL JURISDICTIONS.—A metro-

politan planning organization shall strongly en-

courage local jurisdictions that are served by

the organization to maximize the efforts of the

local

jurisdictions  to  include  sidewalks,

bikepaths, and road intersections that maximize
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| bicycle and pedestrian safety in the local trans-

2 portation systems of the local jurisdictions.”.

3 (¢) SAFE ROUTES TO SCHOOLS PROGRAM.—

4 (1) IN GENERAL.—Subchapter I of chapter I of

5 title 23, United States Code, is amended by insert-

6 ing after section 149 the following:

7 “§150. Safe routes to schools program

8 “(a) DEFINITIONS.—In this section:

9 “(1) IN THE VICINITY OF SCHOOLS.—The term
10 ‘in the vicinity of schools” means, with respect to pri-
11 mary and middle schools, the area within bicycling
12 and walking distance of the primary and middle
13 schools (approximately 2 miles).

14 “(2) PRIMARY AND MIDDLE SCHOOLS.—The
15 term ‘primary and middle schools” means schools
16 providing education from kindergarten through
17 eighth erade.

18 “(b) ESTABLISHMENT.—The Secretary shall estab-
19 lish and carry out a safe routes to schools program for

20 the benefit of children in primary and middle schools.

21 “(¢) PURPOSES.—The purposes of the program are—
22 “(1) to enable and encourage children, includ-
23 ing children with disabilities, to walk and bicycle to
24 primary and middle schools;
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“(2) to make bicyeling and walking to primary
and middle schools a safer and more appealing
transportation alternative, thereby encouraging a
healthy and active lifestyle from an early age; and

“(3) to facilitate the planning, development,
and 1mplementation of projects and activities that
will improve safety and reduce traffic, fuel consump-
tion, and air pollution in the vicinity of primary and
middle schools.

“(d) APPORTIONMENT OF FUNDS.—

“(1) IN GENERAL.—Subject to paragraphs (2)
and (3), amounts made available to carry out this
subsection for a fiscal year shall be apportioned
among the States in the ratio that—

“(A) the total student enrollment in pri-
mary and middle schools in each State; bears to

“(B) the total student enrollment in pri-
mary and middle schools in all the States.

“(2) MINIMUM APPORTIONMENT.—No State
shall receive an apportionment under this section for
a fiscal year of less than $2,000,000.

“(3) SET-ASIDE.—Before apportioning amounts
made available to carry out this section under this
subsection for a fiscal year, the Secretary shall set

aside not more than 2 percent of those amounts to
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pay the administrative expenses incurred by the Sec-

retary in carrying out this section.

“(4) DETERMINATION OF STUDENT ENROLL-
MENTS.—Determinations under this subsection con-
cerning student enrollments shall be made by the
Secretary.

“(e) ADMINISTRATION OF AMOUNTS.—Amounts ap-
portioned to a State under this section shall be adminis-
tered by the applicable State transportation department.

“(f) ELIGIBLE RECIPIENTS.—Amounts apportioned
to a State under this section shall be used by the State
to provide financial assistance to State, local, and regional
agencies, including nonprofit organizations, that dem-
onstrate an ability to meet the requirements of this sec-
tion.

“(2) ELIGIBLE PROJECTS AND ACTIVITIES.—

“(1) INFRASTRUCTURE-RELATED PROJECTS.

“(A) IN GENERAL.—Amounts apportioned
to a State under this section may be used for
the planning, design, and construction of infra-
structure-related projects that will substantially
improve the ability of students to walk and bi-
cycle to primary and middle schools in the vi-
cinity of primary and middle schools, includ-

ng—
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“(1) sidewalk improvements;
“(1) traffic calming and speed reduc-
tion improvements;
“(ii1) pedestrian and bicycle crossing
improvements;
“(iv) on-street bicycle facilities;
“(v) off-street bicycle and pedestrian
facilities;
“(vi) secure bicycle parking facilities;
and
“(vi1) traffic diversion improvements.
“(B) LOCATION OF PROJECTS.—An infra-
structure-related project under subparagraph
(A) may be carried out on any public road or
any bicycle or pedestrian pathway or trail in the
vicinity of a primary or middle school.

“(2)  NONINFRASTRUCTURE-RELATED ACTIVI-

TIES.—

“(A) IN GENERAL.—In addition to projects
described in paragraph (1), amounts appor-
tioned to a State under this section may be
used for noninfrastructure-related activities to
encourage walking and bicyeling to primary and

middle schools, including—
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“(1) public awareness campaigns and
outreach to press and community leaders;

“(i1) traffic education and enforce-
ment in the vicinity of primary and middle
schools;

“(i11) student sessions on bicyele and
pedestrian safety, health, and environment;
and

“(iv) funding for training, volunteers,
and managers of safe routes to schools
programs.

“(B) ALLOCATION.—Not less than 10 per-
cent and not more than 30 percent of the
amount apportioned to a State under this sub-
section for a fiscal year shall be used for non-
infrastructure-related activities under this para-
oraph.

“(3) SAFE ROUTES TO SCHOOL COORDI-

NATOR.—Each State receiving an apportionment

under this section for a fiscal year shall use a suffi-

cient

time

amount of the apportionment to fund a full-

position of coordinator of the safe routes to

schools program of the State.

éé(h)
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“(1) IN GENERAL.—The Secretary shall make
orants to a national nonprofit organization engaged
In promoting safe routes to schools to—

“(A) operate a mnational safe routes to
school clearinghouse;

“(B) develop information and educational
programs on safe routes to schools; and

“(C) provide technical assistance and dis-
seminate techniques and strategies used for
successful safe routes to schools programs.

“(2) FuxpING.—The Secretary shall carry out
this subsection using amounts set aside for adminis-
trative expenses under subsection (d)(3).

“(1) TASK FORCE.—

“(1) IN GENERAL.—The Secretary shall estab-
lish a national safe routes to schools task force com-
posed of leaders in health, transportation, and edu-
cation, including representatives of appropriate Fed-
eral agencies, to study and develop a strategy for ad-
vancing safe routes to schools programs nationwide.

“(2) REPORT.—Not later than March 31, 2006,
the Secretary shall submit to Congress a report con-

taining—
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“(A) the results of the study conducted,
and a description of the strategy developed,
under paragraph (1); and
“(B) information regarding the use of
funds for infrastructure-related and noninfra-
structure-related activities under paragraphs

(1) and (2) of subsection (g).

“(3) FuxpING.—The Secretary shall carry out
this subsection using amounts set aside for adminis-
trative expenses under subsection (d)(3).

“(J) APPLICABILITY.—

“(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, funds made available to
carry out this section shall be available for obligation
in the same manner as funds apportioned under this
chapter.

“(2) AVAILABILITY.—Funds made available to
carry out this section shall not be transferable and
shall remain available until expended.

“(3) FEDERAL SHARE.—The Federal share of
the cost of a project or activity under this section
shall be 100 percent.

“(4) FEDERAL-AID SYSTEM.—Notwithstanding

any other provision of law, a project assisted under
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| this section shall be treated as a project on a Fed-
2 eral-aid system under this chapter.”.

3 (2) AUTHORIZATIONS OF APPROPRIATIONS.—
4 There are authorized to be appropriated from the
5 Highway Trust Fund (other than the Mass Transit
6 Account) for the safe routes to schools programs
7 under section 150 of title 23, United States Code
8 (as added by paragraph (1))—

9 (A) $175,000,000 for fiscal year 2006;

10 (B) $200,000,000 for fiscal year 2007;

11 (C) $200,000,000 for fiscal year 2008;

12 (D) $200,000,000 for fiscal year 2009;
13 and

14 () $225,000,000 for fiscal year 2010.

15 (3) CONFORMING AMENDMENTS.—The analysis
16 for subchapter I of chapter 1 of title 23, United
17 States Code is amended by inserting after the item
18 relating to section 149 the following:

“150. Safe routes to schools program.”.

19 (d) NONMOTORIZED TRANSPORTATION PI1LoT PRroO-
20 GRAM.—
21 (1) ESTABLISHMENT.—The Secretary of Trans-
22 portation shall establish and carry out a non-
23 motorized transportation pilot program to construct,
24 in 4 communities selected by the Secretary, a net-
25 work of nonmotorized transportation infrastructure
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facilities (including sidewalks, bicycle lanes, and pe-
destrian and bicycle trails) that connect directly with
transit stations, schools, residences, businesses,
recreation areas, and other community activity cen-
ters.

(2) PURPOSE.—The purpose of the program
shall be to demonstrate the extent to which bicyeling
and walking can ease the burden on transportation
systems, and represent a major portion of the trans-
portation needs that are met, within selected com-
munities.

(3) GRANTS.—

(A) IN GENERAL.—In carrying out the
program, the Secretary may make grants to
State, local, and regional agencies that the Sec-
retary determines are suitably equipped and or-
canized to carry out the objectives and require-
ments of this subsection.

(B) SUBALLOCATION.—An agency that re-
ceives a grant under this section may suballo-
cate grant funds to a nonprofit organization to
carry out the program under this subsection.

(4) APPLICABILITY OF TITLE 23.—

(A) IN GENERAL.—Except as otherwise

provided in this paragraph, funds made avail-
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able to carry out this subsection shall be avail-
able for obligation in the same manner as if the
funds were apportioned under chapter 1 of title
23, United States Code.

(B) AVAILABILITY.—Funds made available
to carry out this subsection shall not be trans-
ferable and shall remain available until ex-
pended.

(C) FEDERAL SHARE.—The Federal share
of the cost of a project carried out under this
subsection shall be 80 percent.

(D) STATISTICAL INFORMATION.—In carrying
out the program, the Secretary shall—

(A) develop statistical information on
changes in motor vehicle, nonmotorized trans-
portation, and public transportation usage in
communities participating in the program; and

(B) assess how the changes—

(1) decrease congestion and energy
usage;

(ii) increase the frequency of biking
and walking; and

(ii1) promote better health and a

cleaner environment.
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(6) REPORTS.—The Secretary shall submit to
Jongress an interim report not later than September
30, 2007, and a final report not later than Sep-

tember 30, 2010, on the results of the program.

(7) AUTHORIZATIONS OF APPROPRIATIONS.

There 1s authorized to be appropriated from the

Highway Trust Flund (other than the Mass Transit

Account) to carry out the nonmotorized pilot pro-

oram under this subsection $25,000,000 for each of

fiscal years 2006 through 2010.

SEC. 214. NATIONAL ASSESSMENT OF MENTAL HEALTH
NEEDS.

Title V of the Public Health Service Act (42 U.S.C.
290aa et seq.) is amended by inserting after section 5068
(42 U.S.C. 290aa—5b) the following:

“SEC. 506C. NATIONAL ASSESSMENT OF MENTAL HEALTH
NEEDS.

“(a) IN GENERAL.—The Secretary, acting through
the Administrator, and in consultation with the Centers
for Disease Control and Prevention and the Director of
the National Institutes of Health, shall establish and im-
plement public health monitoring measures to address the
mental and behavioral health needs of the population of
the United States and other populations served by the Ad-

ministration, that include—
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“(1) monitoring the mental health status of the
population, including incidence and prevalence rates
of mental and behavioral health problems through-
out the lifespan;

“(2) monitoring mental and behavioral health
risks;

“(3) enhancing existing public health moni-
toring systems to include data on mental and behav-
1oral health status and risks; and

“(4) monitoring the immediate and long-term
impact of environmental factors to collect data on
the prevalence of mental and behavioral health prob-
lems throughout the lifespan with the aim of encour-
aging early intervention and treatment.

“(b) DISTINGUISHING AMONG AGE GROUPS.—In de-

signing and implementing the measures described in sub-
section (a) the Secretary shall ensure that methods of
monitoring and reporting data distinguish among different
age groups, including when identifying groups of children,
and very young children under age 3, together with their
parents.

“(e¢) REPORT.—Not later than 1 year after the date
of enactment of this section, the Secretary shall submit

a report to Congress that describes the progress on the
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implementation of the monitoring measures described in
subsection (a).

“(d) AUTHORIZATION OF APPROPRIATIONS.—There
1s authorized to be appropriated to carry out this section
$5,000,000 for fiscal year 2006 and such sums as may
be necessary for each of the following fiscal years.” .

SEC. 215. PREVENTIVE MEDICINE AND PUBLIC HEALTH
TRAINING GRANT PROGRAM.

Part C of title VII of the Public Health Service Act
is amended by inserting after section 747 (42 U.S.C.
293k) the following:

“SEC. 747A. PREVENTIVE MEDICINE AND PUBLIC HEALTH
TRAINING GRANT PROGRAM.

“(a) GRANTS.

The Secretary may award grants to,
or enter into contracts with, eligible entities to provide
training to graduate medical residents in preventive medi-
cine and public health.
“(b) EriciBiLiTYy.—To be eligible to receive a grant
or contract under subsection (a), an entity shall—
“(1) be a school of public health, public health
department, school of medicine or osteopathic medi-
cine, public or private hospital, or public or private

non-profit entity; and

*S 1074 IS



O o0 N N n kB W =

| \O 2N \© R O R \O B O B e e e e e T e e e e
A LW PO = O VWV 0 N o R WD = O

82

“(2) submit to the Secretary an application at
such time, in such manner, and containing such in-
formation as the Secretary may require.

“(¢) PREFERENCE AND SPECIAL CONSIDERATION.—

“(1) PREFERENCE.—In awarding grants or
contracts under this section, the Secretary shall give
preference to one or more eligible entities that have
a record of training providers who practice preven-
tive medicine or public health as compared to other
eligible entities.

“(2) SPECIAL CONSIDERATION.—In awarding
orants or contracts under this section, the Secretary
shall give special consideration to eligible entities
that will carry out projects under the grant or con-
tract that train physicians in community-based ap-
proaches to combating the incidence rates of obesity,
diabetes, heart disease, cancer, and other chronic
diseases, and institutions that have a record of
training qualified individuals from disadvantaged
backgrounds.

Amounts received under a

“(d) USE oF FUNDS.

erant or contract under this section shall be used to—

“(1) to plan, develop, and operate residency

programs for preventive medicine or public health;
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“(2) provide financial assistance, including tui-
tion and stipends, to resident physicians (MD or
DO) who plan to specialize in preventive medicine or
public health;

“(3) defray the costs associated with the plan-
ning, development, and operation of preventive medi-
cine or public health programs, including the devel-
opment of curriculum to be used in such program;
and

“(4) provide for the improvement of academic
administrative units.

“(e) DURATION OF AWARD.—A grant or contract
under this section shall be for a term not to exceed 5
years.

“(f) AUTHORIZATION OF APPROPRIATIONS.—There

1s authorized to be appropriated to carry out this section,

$43,000,000 for fiscal year 2006, and such sums as may

be necessary for each succeeding fiscal year.”.

SEC. 216. TASK FORCE FOR THE PROMOTION OF
BREASTFEEDING IN THE WORKPLACE.

(a) ESTABLISHMENT.—The Secretary of Health and
Human Services and the Secretary of Labor, or their des-
ignees, shall convene a task force for the purpose of pro-
moting breastfeeding among working mothers (referred to

in this section as the “Task Foree”).
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1 (b) MEMBERSHIP.—The Task Force shall be com-
2 posed of members who are—

3 (1) expert staff from the Department of Liabor
4 with expertise in workforce issues;

5 (2) expert staff from the Department of Health
6 and Human Services with expertise in the areas of
7 breastfeeding and breastfeeding promotion;

8 (3) members of the United States Breastfeeding
9 Committee;

10 (4) expert staff from the Department of Agri-
11 culture; and

12 (5) appointed by the Secretary of Health and
13 Human Services and the Secretary of Labor, includ-
14 ing—

15 (A) working mothers who have experience
16 n working and breastfeeding; and

17 (B) representatives of the human resource
18 departments of both large and small employers
19 that have successfully promoted breastfeeding
20 and breastmilk pumping support at work.
21 (¢) PERIOD OF APPOINTMENT; VACANCIES.—Mem-

22 Dbers shall be appointed for the life of the Task Force. Any
23 vacancy in the Task Force shall not affects its powers,
24 but shall be filled in the same manner as the original ap-

25 pointment.
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(d) CrtaAiR.—The Task Force shall be chaired jointly

2 by the Secretary of Health and Human Services and the

3 Secretary of Labor, or their designees.

4

O o0 9 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(e) DuTiEs OF THE TASK FORCE.—

(1) EXAMINATION.—Consistent with the De-
partment of Health and Human Services Blueprint
for Action on Breastfeeding (2000), the Task Force
shall examine the following issues:

(A) The challenges that mothers face with
continuing breastfeeding when the mothers re-
turn to work after giving birth.

(B) The challenges that employers face in
accommodating mothers who seek to continue
to breastfeed or to express milk when the moth-
ers re-enter the workforce, including different
challenges that mothers of varying socio-eco-
nomic status and in different professions may
face.

(C) The benefits that accrue to mothers,
babies, and to employers when mothers are able
to continue to breastfeed or to express
breastmilk at work after the mothers have re-
entered the workforce.

(D) Federal and State statutes that may

have the effect of reducing breastfeeding and
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breastfeeding retention rates among working

mothers.

(2) REPORTS.—

(A) IN GENERAL.—Not later than 1 year

after the date of enactment of this section, the

Task Force shall issue a public report with rec-

ommendations on the following:

*S 1074 IS

(1) Steps that can be taken to promote
breastfeeding among working mothers and
to remove barriers to breastfeeding among
working mothers.

(i) Potential ways in which the Fed-
eral Government can work with employers
to promote breastfeeding among working
mothers.

(111) Areas in which changes to exist-
ing Federal, State, or local laws would
likely have the effect of making it easier
for working mothers to breastfeed or would
remove impediments to breastfeeding that
currently exist in such laws.

(iv) Whether or not increased rates of
breastfeeding among working mothers
would likely have the result of reducing

health care costs among such mothers and
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their children, and, in particular, whether
increased rates of breastfeeding would be
likely to result in lower Kederal expendi-
tures on health care for such mothers and
their children.

(v) Areas i which the Federal Gov-
ernment, through additional appropria-
tions, increased efforts by Federal agen-
cles, or changes to existing Federal law,
can and should increase the Federal Gov-
ernment’s efforts to promote breastfeeding
among working mothers.

(B) CorY TO CONGRESS.

Upon comple-

tion of the report described in subparagraph

(A), the Task Force shall submit a copy of the

report to the Committee on Ilealth, Education,

Labor, and Pensions of the Senate, the Com-

mittee on Appropriations of the Senate, the

Committee on Education and the Workforce of

the IHouse of Representatives, and the Com-

mittee on Appropriations of the House of Rep-

resentatives.

(f) POWERS OF THE TASK FORCE.—

(1) HEARINGS.—The Task Forece may hold

such hearings, sit and act at such times and places,
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take such testimony, and receive such evidence as
the Task Force considers advisable to carry out this
section.

(2) INFORMATION FROM FEDERAL AGENCIES.—
The Task Force may secure directly from any Fed-
eral department or agency such information as the
Task Force considers necessary to carry out this
section. Upon request of the Chair of the Task
Force, the head of such department or agency shall

furnish such mformation to the task Force.

(3) PosTAL SERVICES.—The Task Force may
use the United States mails in the same manner and
under the same conditions as other departments and

agencies of the Federal Government.

(4) GIFTS.

The Task Force may accept, use,
and dispose of gifts or donations of services or prop-
erty.

(2) OPERATING EXPENSES.—The operating expenses
of the Task Force, including travel expenses for members
of the Task Force, shall be paid for from the general oper-
ating expenses funds of the Secretary of Health and

Human Services and the Secretary of Labor.
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SEC. 217. LACTATION ACCOMMODATION AND BREASTFEED-

ING PROMOTION AT WORK.
(a) BREASTFEEDING AT WORK (GENERAL REQUIRE-

MENTS.

The Family and Medical Leave Act of 1993 (29
U.S.C. 2611 et seq.) is amended by inserting after title

IV the following:

“TITLE V-LACTATION PERIODS

NolNe B e Y, e~ L OV R \O)
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AND FACILITIES

“SEC. 501. DEFINITIONS.

“In this title:

“(1) EwncisLe cHiLbD.—The term ‘eligible
child’, used with respect to an eligible employee,
means a son or daughter (as defined in section 101)
who is a child of the employee.

“(2) ELIGIBLE EMPLOYEE.—The term ‘eligible
employee’ has the meaning given the term in section
101, except that the limitations established in
clauses (1) and (1) of section 101(2)(A) shall not
apply. The term ‘eligible employee’ does not include
any Federal officer or employee covered under sub-
chapter VII of chapter 63 of title 5, United States
Jode, but does include a State employee described in
section 304(a) of the Government Employee Rights
Act of 1991 (42 U.S.C. 2000e—16¢(a)).

“(3) EMPLOYER.—The term ‘employer’ has the

meaning given the term in section 101, and includes
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an entity employing a State employee described in

section 304(a) of the Government Employee Rights

Act of 1991.

“(4) UNDUE HARDSHIP.—The term ‘undue
hardship’ means an action requiring significant dif-
ficulty or expense.

“SEC. 502. LACTATION PERIODS.

“(a) IN GENERAL.—An employer shall provide an ap-
propriate number of lactation periods, of reasonable
length, for an eligible employee during each workday, to
permit the employee to express milk for, or breastfeed, an
eligible child.

“(b) BREAK TIME.—

“(1) UNPAID BREAK PERIODS.—Except as pro-
vided in paragraph (2), the lactation periods may
consist of unpaid break periods.

“(2) COMBINED BREAK PERIODS.—To the ex-

tent practicable, an employer shall combine break
periods by providing the lactation periods for an eli-
eible employee at the same time as the employer
provides other break periods for the employee. If the
employer combines the break periods, the employee
shall receive the same compensation for a combined
break period as the employee would have received for

an original break period.
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“(¢) LIMITATION.—

“(1) UNDUE HARDSHIP.—An employer shall
not be required to provide a lactation period under
this section if the employer demonstrates that pro-
viding the period would impose an undue hardship

on the employer, subject to paragraph (2).

“(2) REASONABLE EFFORTS.—An employer
who maintains that an undue hardship would result
from providing a lactation period to an eligible em-
ployee shall demonstrate that the employer made
reasonable efforts to comply with subsections (a)
and (b).

“SEC. 503. LACTATION FACILITIES.

“(a) IN GENERAL.—An employer shall provide an ap-
propriate lactation facility for an eligible employee, within
a reasonable distance from the employee’s usual work loca-
tion, to permit the employee to express milk for, or
breastfeed, an eligible child.

“(b) LIMITATION.—

“(1) UNDUE HARDSHIP.—An employer shall
not be required to provide a lactation facility under
this section if the employer demonstrates that pro-
viding the facility would impose an undue hardship

on the employer, subject to paragraph (2).
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1 “(2) REASONABLE EFFORTS.

An  employer
who maintains that an undue hardship would result
from providing a lactation facility to an eligible em-
ployee shall demonstrate that the employer made

reasonable efforts to comply with subsection (a).

“(a) ENFORCEMENT PROCESS.—The Secretary of
y

2

3

4

5

6 “SEC. 504. ENFORCEMENT AND REMEDIES.

7

8 Labor shall establish or designate a process through
9

which—

10 “(1) an individual may file a complaint regard-
11 ing a violation of this title; and

12 “(2) an office designated by the Secretary in
13 the Department of Labor shall receive, investigate,
14 make determinations regarding, and administer rem-
15 edies with respect to such complaints.

16 “(b) REMEDIES.—The Secretary of Labor shall es-

17 tablish remedies for violations of this title.
18 “(¢) GOVERNMENT ACCOUNTABILITY OFFICE AND

19 TIBRARY OF CONGRESS.—In the case of the Government

20 Accountability Office and the Library of Congress, the au-
21 thority of the Secretary of Labor under this title shall be
22 exercised respectively by the Comptroller General of the

23 United States and the Librarian of Congress.
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“SEC. 505. REGULATIONS.

“The Secretary of Liabor shall issue regulations to

carry out this title, including provisions prescribing—

“(1) an appropriate number and reasonable
length of lactation periods, for purposes of section
502;

“(2) an appropriate lactation facility (which
shall not be a restroom or a portion of a restroom)
and a reasonable distance from a usual work loca-
tion, for purposes of section 503; and

“(3) the process and remedies described in sec-
tion 504.”.

(b) BREASTFEEDING AT WORK FOR CIVIL SERVICE

Chapter 63 of title 5, United States Code,

1s amended by adding at the end:

“SUBCHAPTER VII—LACTATION PERIODS AND

FACILITIES

“§ 6392. Definitions

“For the purpose of this subchapter—

“(1) the term ‘eligible child’, used with respect
to an employee, means a son or daughter (as defined
in section 6381) who is a child of the employee;

“(2) the term ‘employee’ means any individual
who is an ‘employee’, as defined by section 6301(2),
including any individual employed in a position re-

ferred to in clause (v) or (ix) of section 6301(2), but
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excluding any individual employed by the govern-

ment of the District of Columbia, any individual em-

ployed on a temporary or intermittent basis, and any

employee of the General Accounting Office or the Li-

brary of Congress; and

“(3) the term ‘undue hardship’ means an action
requiring significant difficulty or expense.
“§ 6392A. Lactation periods

“(a) An employing agency shall provide an appro-
priate number of lactation periods, of reasonable length,
for an employee during each workday, to permit the em-
ployee to express milk for, or breastfeed, an eligible child.

“(b)(1) Except as provided in paragraph (2), the lac-
tation periods may consist of unpaid break periods.

“(2) To the extent practicable, an employing agency
shall combine break periods by providing the lactation pe-
riods for an employee at the same time as the employing
agency provides other break periods for the employee. If
the employing agency combines the break periods, the em-
ployee shall receive the same compensation for a combined
break period as the employee would have received for an
original break period.

“(e)(1) An employing agency shall not be required to
provide a lactation period under this section if the employ-

ing agency demonstrates that providing the period would
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impose an undue hardship on the employing agency, sub-
ject to paragraph (2).

“(2) An employing agency who maintains that an
undue hardship would result from providing a lactation
period to an employee shall demonstrate that the employ-
ing agency made reasonable efforts to comply with sub-
sections (a) and (b).

“§ 6392B. Lactation facilities

“(a) An employing agency shall provide an appro-
priate lactation facility for an employee, within a reason-
able distance from the employee’s usual work location, to
permit the employee to express milk for, or breastfeed, an
eligible child.

“(b)(1) An employing agency shall not be required
to provide a lactation facility under this section if the em-
ploying agency demonstrates that providing the facility
would impose an undue hardship on the employing agency,
subject to paragraph (2).

“(2) An employing agency who maintains that an
undue hardship would result from providing a lactation
facility to an employee shall demonstrate that the employ-
ing agency made reasonable efforts to comply with sub-

section (a).
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“§6392C. Remedies

“(a) The Office of Personnel Management shall es-

tablish or designate a process through which

“(1) an individual may file a complaint regard-
ing a violation of this subchapter; and

“(2) an office designated by the Director of the
Office of Personnel Management shall receive, inves-
tigate, make determinations regarding, and admin-
ister remedies with respect to such complaints.

“(b) The Office of Personnel Management shall es-
tablish remedies for violations of this subchapter.
“§ 6392D. Regulations

“(a) The Office of Personnel Management shall issue
regulations to carry out this subchapter, including provi-
sions preseribing—

“(1) an appropriate number and reasonable
length of lactation periods, for purposes of section
6392A;

“(2) an appropriate lactation facility (which
shall not be a restroom or a portion of a restroom)
and a reasonable distance from a usual work loca-
tion, for purposes of section 6392B; and

“(3) the process and remedies described in sec-
tion 6392C.

“(b) The regulations preseribed under this sub-

chapter shall, to the extent appropriate, be consistent with
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the regulations prescribed by the Secretary of Liabor to
carry out title V of the Family and Medical Leave Act
of 1993.7.

(¢) BREASTFEEDING AT WORK FOR CONGRESSIONAL

EMPLOYEES.

(1) APPLICATION OF LAWS.—Section 102(a) of

the Congressional Accountability Act of 1995 (2
U.S.C. 1302(a)) is amended—
(A) in paragraph (5), by striking “The”
and inserting “Title I of the”’; and
(B) by adding at the end the following:
“(12) Title V of the Family and Medical Leave
Act of 1993.7.
(2) EXTENSION OF RIGHTS AND PROTEC-

TIONS.

Part A of title II of the Congressional Ac-
countability Act of 1995 (2 U.S.C. 1311 et seq.) is
amended—

(A) in section 202 (2 U.S.C. 1312), by
striking the title and inserting the following:

“SEC. 202. RIGHTS AND PROTECTIONS UNDER TITLE I OF

THE FAMILY AND MEDICAL LEAVE ACT OF
1993.”;
(B) by redesignating section 207 as section

208; and
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1 (C) by inserting after section 206 the fol-
2 lowing:

3 “SEC. 207. RIGHTS AND PROTECTIONS UNDER TITLE V OF
4 THE FAMILY AND MEDICAL LEAVE ACT OF
5 1993.

6 “(a) BREASTFEEDING RIGHTS AND PROTECTIONS
7 PROVIDED.—

8 “(1) IN GENERAL.—The rights and protections
9 established by sections 501 through 503 of the Fam-

10 ily and Medical Leave Act of 1993 shall apply to
11 covered employees.

12 “(2) DEFINITION.—For purposes of the appli-
13 cation described in paragraph (1)—

14 “(A) the term ‘employer’ as used in the
15 Family and Medical Leave Act of 1993 means
16 any employing office; and

17 “(B) the term ‘eligible employee’ as used
18 in the Family and Medical Leave Act of 1993
19 means a covered employee who has been em-
20 ployed in any employing office.

21 “(b) REMEDY.—The remedy for a violation of sub-

22 section (a) shall be such remedy as would be appropriate
23 if awarded under section 504 of the Family and Medical
24 Leave Act of 1993.

25 “(¢) REGULATIONS.
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“(1) IN GENERAL.—The Board shall, pursuant
to section 304, issue regulations to implement the
rights and protections under this section.

“(2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Labor to implement the statutory provi-
sions referred to in subsections (a) and (b), except
insofar as the Board may determine, for good cause
shown and stated together with the issued regula-
tions, that a modification of such promulgated regu-
lations would be more effective for the implementa-
tion of the rights and protections under this see-
tion.”.

(3) TABLE OF CONTENTS.—The table of con-

tents for the Congressional Accountability Act of

1995 is amended by striking the item relating to

section 207 and inserting the following:

207. Rights and protections under title V of the Family and Medical
Leave Act of 1993.

208. Prohibition of intimidation or reprisal.”.

(d) BREASTFEEDING AT WORK FOR EMPLOYEES IN

PRESIDENTIAL OFFICES.—

(1) APPLICATION OF LAWS.—Section 402 of

title 3, United States Code, is amended—
(A) in paragraph (5), by striking “The”

and inserting “Title I of the”’; and
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(B) by adding at the end the following:
“(12) Title V of the Family and Medical Leave
Act of 1993.7.
(2) EXTENSION OF RIGHTS AND PROTEC-

TIONS.

Subchapter II of chapter 5 of title 3,
United States Code, is amended—
(A) in section 412, by striking the title and
inserting the following:
“SEC. 412. RIGHTS AND PROTECTIONS UNDER TITLE I OF
THE FAMILY AND MEDICAL LEAVE ACT OF
1993.”;
(B) by redesignating section 417 as section
418; and
(C) by inserting after section 416 the fol-
lowing:
“SEC. 417. RIGHTS AND PROTECTIONS UNDER TITLE V OF
THE FAMILY AND MEDICAL LEAVE ACT OF
1993.
“(a) BREASTFEEDING RIGHTS AND PROTECTIONS
PROVIDED.—
“(1) IN GENERAL.—The rights and protections
established by sections 501 through 503 of the Fam-
ily and Medical Leave Act of 1993 shall apply to

covered employees.
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“(2) DEFINITION.—For purposes of the appli-

cation described in paragraph (1)—

“(A) the term ‘employer’ as used in the
Family and Medical Leave Act of 1993 means
any employing office; and

“(B) the term ‘eligible employee’ as used
in the Family and Medical Leave Act of 1993
means a covered employee.

“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be such remedy as would be appropriate
if awarded under section 504 of the Family and Medical
Leave Act of 1993.

“(¢) REGULATIONS.—

“(1) IN GENERAL.—The President, or the des-

ignee of the President, shall issue regulations to im-

plement this section.

“(2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Labor to implement the statutory provi-
sions referred to in subsections (a) and (b)—
“(A) except to the extent that the Presi-
dent or designee may determine, for good cause
shown and stated together with the issued regu-

lations, that a modification of such promuleated
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regulations would be more effective for the im-
plementation of the rights and protections
under this section; and

“(B) except that the President or designee
may, at the discretion of the President or des-
ignee, issue regulations to implement a provi-
sion of subchapter VII of chapter 63 of title 5,
United States Code, that applies to employees
in the executive branch of the Federal Govern-
ment in lieu of an analogous statutory provision
referred to in subsection (a) or (b), if the
issuance of such regulations—

“(1) would be equally effective for the
implementation of the rights and protec-
tions under this section; and

“(11) would promote uniformity in the
application of Federal law to employees in
the executive branch of the Federal Gov-
ernment.”’.

(3) CONFORMING AMENDMENT.—Section

411(e) of title 3, United States Code, is amended by

striking 417" and inserting “418",

(4) TABLE OF CONTENTS.—The table of con-

tents for chapter 5 of title 3, United States Code,
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1s amended by striking the item relating to section

417 and inserting the following:

Rights and protections under title V of the Family and Medical Leave
Act of 1993.
Prohibition of intimidation or reprisal.”.

(e) EFFECTIVE DATES.

(1) IN GENERAL.—Except as provided in para-
oraph (2), this section and the amendments made by
this section take effect 18 months after the date of
enactment of this Act.

(2) REGULATIONS.

Section 505 of the Family
and Medical Lieave Act of 1993 (as added by sub-
section (a)), section 6392D of title 5, United States
Code (as added by subsection (b)), section 207(¢) of
the Congressional Accountability Act of 1995 (as
added by subsection (¢)), and section 417(¢) of title
3, United States Code (as added by subsection (d))
take effect on the date of enactment of this Act.
Subtitle C—Family Smoking
Prevention and Control
221. SHORT TITLE.

This subtitle may be cited as the “Family Smoking

Prevention and Tobacco Control Act”.

SEC.

222, FINDINGS.
The Congress finds the following:
(1) The use of tobacco products by the Nation’s

children is a pediatric disease of considerable pro-
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portions that results in new generations of tobacco-
dependent children and adults.

(2) A consensus exists within the scientific and
medical communities that tobacco products are in-
herently dangerous and cause cancer, heart disease,
and other serious adverse health effects.

(3) Nicotine is an addictive drug.

(4) Virtually all new users of tobacco products
are under the minimum legal age to purchase such
products.

(5) Tobacco advertising and marketing con-
tribute significantly to the use of nicotine-containing
tobacco products by adolescents.

(6) Because past efforts to restrict advertising
and marketing of tobacco products have failed ade-
quately to curb tobacco use by adolescents, com-
prehensive restrictions on the sale, promotion, and
distribution of such products are needed.

(7) Federal and State governments have lacked
the legal and regulatory authority and resources
they need to address comprehensively the publie
health and societal problems caused by the use of to-
bacco products.

(8) Federal and State public health officials,

the public health community, and the public at large
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recognize that the tobacco industry should be subject
to ongoing oversight.

(9) Under article I, section 8 of the Constitu-
tion, the Congress is vested with the responsibility
for regulating interstate commerce and commerce
with Indian tribes.

(10) The sale, distribution, marketing, adver-
tising, and use of tobacco products are activities in
and substantially affecting interstate commerce be-
cause they are sold, marketed, advertised, and dis-
tributed in interstate commerce on a nationwide
basis, and have a substantial effect on the Nation’s
economy.

(11) The sale, distribution, marketing, adver-
tising, and use of such products substantially affect
interstate commerce through the health care and
other costs attributable to the use of tobacco prod-
ucts.

(12) It is in the public interest for Congress to
enact legislation that provides the Food and Drug
Administration with the authority to regulate to-
bacco products and the advertising and promotion of
such products. The benefits to the American people
from enacting such legislation would be significant

m human and economic terms.
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(13) Tobacco use is the foremost preventable
cause of premature death in America. It causes over
400,000 deaths in the United States each year and
approximately 8,600,000 Americans have chronie ill-
nesses related to smoking.

(14) Reducing the use of tobacco by minors by
50 percent would prevent well over 10,000,000 of to-
day’s children from becoming regular, daily smokers,
saving over 3,000,000 of them from premature
death due to tobacco induced disease. Such a reduc-
tion in youth smoking would also result in approxi-
mately $75,000,000,000 in savings attributable to
reduced health care costs.

(15) Advertising, marketing, and promotion of
tobacco products have been especially directed to at-
tract young persons to use tobacco products and
these efforts have resulted in increased use of such
products by youth. Past efforts to oversee these ac-
tivities have not been successful in adequately pre-
venting such increased use.

(16) In 2002, the tobacco industry spent more
than $12,466,000,000 to attract new users, retain
current users, Increase current consumption, and
ogenerate favorable long-term attitudes toward smok-

ing and tobacco use.
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(17)  Tobacco product advertising often
misleadingly portrays the use of tobacco as socially
acceptable and healthful to minors.

(18) Tobacco product advertising is regularly
seen by persons under the age of 18, and persons
under the age of 18 are regularly exposed to tobacco
product promotional efforts.

(19) Through advertisements during and spon-
sorship of sporting events, tobacco has become
strongly associated with sports and has become por-
trayed as an integral part of sports and the healthy
lifestyle associated with rigorous sporting activity.

(20) Children are exposed to substantial and
unavoidable tobacco advertising that leads to favor-
able beliefs about tobacco use, plays a role in leading
young people to overestimate the prevalence of to-
bacco use, and increases the number of young people
who begin to use tobacco.

(21) The use of tobacco products in motion pic-
tures and other mass media glamorizes its use for
yvoung people and encourages them to use tobacco
products.

(22) Tobacco advertising expands the size of

the tobacco market by increasing consumption of to-
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bacco products including tobacco use by young peo-
ple.

(23) Children are more influenced by tobacco
advertising than adults, they smoke the most adver-
tised brands.

(24) Tobacco company documents indicate that
young people are an important and often crucial seg-
ment of the tobacco market. Children, who tend to
be more price-sensitive than adults, are influenced
by advertising and promotion practices that result in
drastically reduced cigarette prices.

(25) Comprehensive advertising restrictions will
have a positive effect on the smoking rates of young
people.

(26) Restrictions on advertising are necessary
to prevent unrestricted tobacco advertising from un-
dermining legislation prohibiting access to young
people and providing for education about tobacco
use.

(27) International experience shows that adver-
tising regulations that are stringent and comprehen-
sive have a greater impact on overall tobacco use
and young people’s use than weaker or less com-

prehensive ones.
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(28) Text only requirements, although not as
stringent as a ban, will help reduce underage use of
tobacco products while preserving the informational
function of advertising.

(29) It is in the public interest for Congress to
adopt legislation to address the public health erisis
created by actions of the tobacco industry.

(30) The final regulations promulgated by the
Secretary of Health and Human Services in the Au-
oust 28, 1996, issue of the Federal Register (61
Fed. Reg. 44615-44618) for inclusion as part 897
of title 21, Code of Federal Regulations, are con-
sistent with the First Amendment to the United
States Constitution and with the standards set forth
in the amendments made by this subtitle for the reg-
ulation of tobacco products by the Food and Drug
Administration and the restriction on the sale and
distribution, including access to and the advertising
and promotion of, tobacco products contained in
such regulations are substantially related to accom-
plishing the public health goals of this Act.

(31) The regulations described in paragraph
(30) will directly and materially advance the Federal
Government’s substantial interest in reducing the

number of children and adolescents who use ciga-
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rettes and smokeless tobacco and in preventing the
life-threatening health consequences associated with
tobacco use. An overwhelming majority of Americans
who use tobacco products begin using such products
while they are minors and become addicted to the
nicotine in those products before reaching the age of
18. Tobacco advertising and promotion plays a cru-
cial role in the decision of these minors to begin
using tobacco products. Less restrictive and less
comprehensive approaches have not and will not be
effective in reducing the problems addressed by such
regulations. The reasonable restrictions on the ad-
vertising and promotion of tobacco products con-
tained in such regulations will lead to a significant
decrease in the number of minors using and becom-
ing addicted to those products.

(32) The regulations described in paragraph
(30) impose no more extensive restrictions on com-
munication by tobacco manufacturers and sellers
than are necessary to reduce the number of children
and adolescents who use cigarettes and smokeless to-
bacco and to prevent the life-threatening health con-
sequences associated with tobacco use. Such regula-
tions are narrowly tailored to restrict those adver-

tising and promotional practices which are most like-
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ly to be seen or heard by youth and most likely to
entice them into tobacco use, while affording tobacco
manufacturers and sellers ample opportunity to con-
vey information about their products to adult con-
sumers.

(33) Tobacco dependence is a chronic disease,
one that typically requires repeated interventions to
achieve long-term or permanent abstinence.

(34) Because the only known safe alternative to
smoking is cessation, interventions should target all
smokers to help them quit completely.

(35) Tobacco products have been used to facili-
tate and finance eriminal activities both domestically
and internationally. Illicit trade of tobacco products
has been linked to organized crime and terrorist
oroups.

(36) It is essential that the Food and Drug Ad-
ministration review products sold or distributed for
use to reduce risks or exposures associated with to-
bacco products and that it be empowered to review
any advertising and labeling for such products. It is
also essential that manufacturers, prior to marketing
such products, be required to demonstrate that such
products will meet a series of rigorous criteria, and

will benefit the health of the population as a whole,
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taking into account both users of tobacco products
and persons who do not currently use tobacco prod-
ucts.

(37) Unless tobacco products that purport to
reduce the risks to the public of tobacco use actually
reduce such risks, those products can cause substan-
tial harm to the public health to the extent that the
individuals, who would otherwise not consume to-
bacco products or would consume such products less,
use tobacco products purporting to reduce risk.
Those who use products sold or distributed as modi-
fied risk products that do not in fact reduce risk,
rather than quitting or reducing their use of tobacco
products, have a substantially increased likelihood of
suffering disability and premature death. The costs
to society of the widespread use of products sold or
distributed as modified risk products that do not in
fact reduce risk or that increase risk include thou-
sands of unnecessary deaths and injuries and huge
costs to our health care system.

(38) As the National Cancer Institute has
found, many smokers mistakenly believe that “low

)

tar” and “light” cigarettes cause fewer health prob-
lems than other cigarettes. As the National Cancer

Institute has also found, mistaken beliefs about the
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health consequences of smoking “low tar” and
“light” cigarettes can reduce the motivation to quit
smoking entirely and thereby lead to disease and
death.

(39) Recent studies have demonstrated that
there has been no reduction in risk on a population-
wide basis from “low tar” and “light” cigarettes and
such products may actually increase the risk of to-
bacco use.

(40) The dangers of products sold or distrib-
uted as modified risk tobacco products that do not
in fact reduce risk are so high that there is a com-
pelling governmental interest in insuring that state-
ments about modified risk tobacco products are com-
plete, accurate, and relate to the overall disease risk
of the product.

(41) As the Federal Trade Commission has
found, consumers have misinterpreted advertise-
ments in which one product is claimed to be less
harmful than a comparable product, even in the
presence of disclosures and advisories intended to
provide clarification.

(42) Permitting manufacturers to make unsub-
stantiated statements concerning modified risk to-

bacco products, whether express or implied, even if
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accompanied by disclaimers would be detrimental to
the public health.

(43) The only way to effectively protect the
public health from the dangers of unsubstantiated
modified risk tobacco products is to empower the
Food and Drug Administration to require that prod-
ucts that tobacco manufacturers sold or distributed
for risk reduction be approved in advance of mar-
keting, and to require that the evidence relied on to
support approval of these products is rigorous.

223. PURPOSE.
The purposes of this Act are—

(1) to provide authority to the Food and Drug
Administration to regulate tobacco products under
the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 301 et seq.), by recognizing it as the primary
Federal regulatory authority with respect to the
manufacture, marketing, and distribution of tobacco
products;

(2) to ensure that the Food and Drug Adminis-
tration has the authority to address issues of par-
ticular concern to public health officials, especially
the use of tobacco by young people and dependence

on tobacco;
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(3) to authorize the Food and Drug Adminis-
tration to set national standards controlling the
manufacture of tobacco products and the identity,
public disclosure, and amount of ingredients used in
such products;

(4) to provide new and flexible enforcement au-
thority to ensure that there is effective oversight of
the tobacco industry’s efforts to develop, introduce,
and promote less harmful tobacco products;

(5) to vest the Food and Drug Administration
with the authority to regulate the levels of tar, nico-
tine, and other harmful components of tobacco prod-
ucts;

(6) in order to ensure that consumers are better
informed, to require tobacco product manufacturers
to disclose research which has not previously been
made available, as well as research generated in the
future, relating to the health and dependency effects
or safety of tobacco products;

(7) to continue to permit the sale of tobacco
products to adults in conjunction with measures to
ensure that they are not sold or accessible to under-
age purchasers;

(8) to impose appropriate regulatory controls on

the tobacco industry;
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(9) to promote cessation to reduce disease risk
and the social costs associated with tobacco related
diseases; and

(10) to strengthen legislation against illicit
trade in tobacco products.

SEC. 224. SCOPE AND EFFECT.
(a) INTENDED EFFECT.—Nothing in this Act (or an
amendment made by this Act) shall be construed to—

(1) establish a precedent with regard to any
other industry, situation, circumstance, or legal ac-
tion; or

(2) affect any action pending in Federal, State,
or Tribal court, or any agreement, consent decree, or
contract of any kind.

(b) AGRICULTURAL ACTIVITIES.—The provisions of

this Act (or an amendment made by this Act) which au-
thorize the Secretary to take certain actions with regard
to tobacco and tobacco products shall not be construed to
affect any authority of the Secretary of Agriculture under
existing law regarding the growing, cultivation, or curing
of raw tobacco.
SEC. 225. SEVERABILITY.

If any provision of this Act, the amendments made
by this Act, or the application of any provision of this Act

to any person or circumstance is held to be invalid, the
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remainder of this Act, the amendments made by this Act,
and the application of the provisions of this Act to any
other person or circumstance shall not be affected and
shall continue to be enforced to the fullest extent possible.
PART I—AUTHORITY OF THE FOOD AND DRUG
ADMINISTRATION
SEC. 231. AMENDMENT OF FEDERAL FOOD, DRUG, AND
COSMETIC ACT.

(a) DEFINITION OF TOBACCO PRODUCTS.—Section
201 of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321) is amended by adding at the end the fol-
lowing:

“(nn)(1) The term ‘tobacco product’ means any prod-
uct made or derived from tobacco that is intended for
human consumption, including any component, part, or
accessory of a tobacco product (except for raw materials
other than tobacco used in manufacturing a component,
part, or accessory of a tobacco product).

“(2) The term ‘tobacco product’ does not mean—

“(A) a product in the form of conventional food

(including water and chewing gum), a product rep-

resented for use as or for use in a conventional food,

or a product that is intended for ingestion in cap-

sule, tablet, softgel, or liquid form; or
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“(B) an article that is approved or is regulated
as a drug by the Food and Drug Administration.

“(3) The products described in paragraph (2)(A)
shall be subject to chapter IV or chapter V of this Act
and the articles described in paragraph (2)(B) shall be
subject to chapter V of this Act.

“(4) A tobacco product may not be marketed in com-
bination with any other article or product regulated under
this Act (including a drug, biologic, food, cosmetics, med-
ical device, or a dietary supplement).”.

(b) FDA AuTHORITY OVER TOBACCO PRODUCTS.

The Federal Food, Drug, and Cosmetic Act (21 U.S.C.
301 et seq.) i1s amended—

(1) by redesignating chapter IX as chapter X;

(2) by redesignating sections 901 through 907
as sections 1001 through 1007; and

(3) by inserting after section 803 the following:
“CHAPTER IX—TOBACCO PRODUCTS

“SEC. 900. DEFINITIONS.
“In this chapter:

“(1) ADpDITIVE.—The term ‘additive’ means
any substance the intended use of which results or
may reasonably be expected to result, directly or in-
directly, in its becoming a component or otherwise

affecting the characteristic of any tobacco product
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(including any substances intended for use as a fla-
voring, coloring or in producing, manufacturing,
packing, processing, preparing, treating, packaging,
transporting, or holding), except that such term does
not include tobacco or a pesticide chemical residue
In or on raw tobacco or a pesticide chemical.

“(2) BRAND.—The term ‘brand’ means a vari-
ety of tobacco product distinguished by the tobacco
used, tar content, nicotine content, flavoring used,
size, filtration, or packaging, logo, registered trade-
mark or brand name, identifiable pattern of colors,
or any combination of such attributes.

“(3) CIGARETTE.—The term ‘cigarette’ has the
meaning given that term by section 3(1) of the Fed-
eral Cigarette Labeling and Advertising Act (15
U.S.C. 1332(1)), but also includes tobacco, in any
form, that is functional in the product, which, be-
cause of its appearance, the type of tobacco used in
the filler, or its packaging and labeling, is likely to
be offered to, or purchased by, consumers as a ciga-
rette or as roll-your-own tobacco.

“(4) CIGARETTE TOBACCO.—The term ‘ciga-
rette tobacco’ means any product that consists of
loose tobacco that is intended for use by consumers

in a cigarette. Unless otherwise stated, the require-
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ments for cigarettes shall also apply to cigarette to-
bacco.

“(5) COMMERCE.—The term ‘commerce’ has
the meaning given that term by section 3(2) of the
Federal Cigarette Labeling and Advertising Act (15
U.S.C. 1332(2)).

“(6) COUNTERFEIT TOBACCO PRODUCT.—The
term ‘counterfeit tobacco product’ means a tobacco
product (or the container or labeling of such a prod-
uct) that, without authorization, bears the trade-
mark, trade name, or other identifying mark, im-
print or device, or any likeness thereof, of a tobacco
product listed n a registration under section
905(1)(1).

“(7) DISTRIBUTOR.—The term ‘distributor’ as
regards a tobacco product means any person who
furthers the distribution of a tobacco product,
whether domestic or imported, at any point from the
original place of manufacture to the person who sells
or distributes the product to individuals for personal
consumption. Common carriers are not considered
distributors for purposes of this chapter.

“(8) Innicit TRADE.—The term ‘illicit trade’
means any practice or conduct prohibited by law

which relates to production, shipment, receipt, pos-
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session, distribution, sale, or purchase of tobacco
products including any practice or conduct intended
to facilitate such activity.

“(9) INDIAN TRIBE.—The term ‘Indian tribe’
has the meaning given such term in section 4(e) of
the Indian Self Determination and Education Assist-
ance Act (25 U.S.C. 450b(e)).

“(10) LrtTLE CIGAR.—The term ‘little cigar’
has the meaning given that term by section 3(7) of
the Federal Cigarette Labeling and Advertising Act
(15 U.S.C. 1332(7)).

“(11) NI1COTINE.—The term ‘nicotine’ means
the chemical substance named 3-(1-Methyl-2-
pyrrolidinyl) pyridine or C[10]H[14|N[2], including
any salt or complex of nicotine.

“(12) PACKAGE.—The term ‘package’ means a
pack, box, carton, or container of any kind or, if no
other container, any wrapping (including cello-
phane), in which a tobacco product is offered for
sale, sold, or otherwise distributed to consumers.

“(13) RETAILER.—The term ‘retailer’ means
any person who sells tobacco products to individuals
for personal consumption, or who operates a facility
where self-service displays of tobacco products are

permitted.
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“(14) ROLL-YOUR-OWN TOBACCO.—The term
‘roll-your-own tobacco’ means any tobacco which, be-
cause of its appearance, type, packaging, or labeling,
is suitable for use and likely to be offered to, or pur-
chased by, consumers as tobacco for making ciga-
rettes.

“(15) SMOKE CONSTITUENT.—The term ‘smoke
constituent’ means any chemical or chemical com-
pound in mainstream or sidestream tobacco smoke
that either transfers from any component of the cig-
arette to the smoke or that is formed by the combus-
tion or heating of tobacco, additives, or other compo-
nent of the tobacco product.

“(16)  SMOKELESS  TOBACCO.—The  term
‘smokeless tobacco’ means any tobacco product that
consists of cut, eround, powdered, or leaf tobacco
and that is intended to be placed in the oral or nasal
cavity.

“(17) STATE.—The term ‘State’ means any
State of the United States and, for purposes of this
chapter, includes the District of Columbia, the Com-
monwealth of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa, Wake Island, Midway Is-

lands, Kingman Reef, Johnston Atoll, the Northern
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| Mariana Islands, and any other trust territory or
2 possession of the United States.

3 “(18) TOBACCO PRODUCT MANUFACTURER.—
4 Term ‘tobacco product manufacturer’ means any
5 person, including any repacker or relabeler, who—

6 “(A) manufactures, fabricates, assembles,
7 processes, or labels a tobacco product; or

8 “(B) imports a finished cigarette or
9 smokeless tobacco product for sale or distribu-
10 tion in the United States.

11 “(19) UNITED STATES.—The term ‘United
12 States” means the 50 States of the United States of
13 America and the District of Columbia, the Common-
14 wealth of Puerto Rico, Guam, the Virgin Islands,
15 American Samoa, Wake Island, Midway Islands,
16 Kingman Reef, Johnston Atoll, the Northern Mar-
17 lana Islands, and any other trust territory or posses-
18 sion of the United States.

19 “SEC. 901. FDA AUTHORITY OVER TOBACCO PRODUCTS.

20 “(a) IN GENERAL.—Tobacco products shall be regu-
21 lated by the Secretary under this chapter and shall not
22 be subject to the provisions of chapter V, unless—

23 “(1) such products are intended for use in the

24 diagnosis, cure, mitigation, treatment, or prevention
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of disease (within the meaning of section

201(2)(1)(B) or section 201(h)(2)); or

“(2) a claim is made for such products under
section 201(2)(1)(C) or 201(h)(3);
other than modified risk tobacco products approved
in accordance with section 911.

“(b) AppricABILITY.—This chapter shall apply to all
tobacco products subject to the regulations referred to in
section 232 of the Family Smoking Prevention and To-
bacco Control Act, and to any other tobacco products that
the Secretary by regulation deems to be subject to this
chapter.

“(¢) SCOPE.—

“(1) IN GENERAL.—Nothing in this chapter, or
any policy issued or regulation promulgated there-
under, or the Family Smoking Prevention and To-
bacco Control Act, shall be construed to affect the
Secretary’s authority over, or the regulation of,
products under this Act that are not tobacco prod-
ucts under chapter V or any other chapter.

“(2) LIMITATION OF AUTHORITY.—

“(A) IN GENERAL.—The provisions of this
chapter shall not apply to tobacco leaf that is
not in the possession of a manufacturer of to-

bacco products, or to the producers of tobacco
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leaf, including tobacco growers, tobacco ware-
houses, and tobacco grower cooperatives, nor
shall any employee of the Food and Drug Ad-
ministration have any authority to enter onto a
farm owned by a producer of tobacco leaf with-
out the written consent of such producer.

“(B) ExcepTiON.—Notwithstanding any
other provision of this subparagraph, if a pro-
ducer of tobacco leaf is also a tobacco product
manufacturer or controlled by a tobacco prod-
uct manufacturer, the producer shall be subject
to this chapter in the producer’s capacity as a
manufacturer.

“(C) RULE OF CONSTRUCTION.—Nothing
in this chapter shall be construed to grant the
Secretary authority to promulgate regulations
on any matter that involves the production of
tobacco leaf or a producer thereof, other than
activities by a manufacturer affecting produc-

tion.

“SEC. 902. ADULTERATED TOBACCO PRODUCTS.

“A tobacco product shall be deemed to be adulterated

“(1) it consists in whole or in part of any filthy,

putrid, or decomposed substance, or is otherwise
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contaminated by any added poisonous or added dele-
terious substance that may render the product inju-
rious to health;

“(2) 1t has been prepared, packed, or held
under insanitary conditions whereby it may have
been contaminated with filth, or whereby it may
have been rendered injurious to health;

“(3) its package is composed, in whole or in
part, of any poisonous or deleterious substance
which may render the contents ijurious to health;

“(4) it 1s, or purports to be or is represented
as, a tobacco product which is subject to a tobacco
product standard established under section 907 un-
less such tobacco product is in all respects in con-
formity with such standard,;

“(5)(A) it is required by section 910(a) to have
premarket approval and does not have an approved
application in effect; or

“(B) it 1s in violation of the order approving
such an application;

“(6) the methods used in, or the facilities or
controls used for, its manufacture, packing or stor-
age are not in conformity with applicable require-

ments under section 906(e)(1) or an applicable con-
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dition preseribed by an order under section
906(e)(2); or
“(7) 1t 1s in violation of section 911.
“SEC. 903. MISBRANDED TOBACCO PRODUCTS.
“(a) IN GENERAL.—A tobacco product shall be
deemed to be misbranded—
“(1) if its labeling is false or misleading in any

particular;

“(2) if in package form unless it bears a label

containing—

“(A) the name and place of business of the
tobacco product manufacturer, packer, or dis-
tributor;

“(B) an accurate statement of the quantity
of the contents in terms of weight, measure, or
numerical count;

“(C) an accurate statement of the percent-
age of the tobacco used in the product that is
domestically erown tobacco and the percentage
that is foreign grown tobacco; and

“(D) the statement required under section
921(a), except that under subparagraph (B)
reasonable variations shall be permitted, and

exemptions as to small packages shall be estab-
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lished, by regulations prescribed by the Sec-

retary;

“(3) if any word, statement, or other informa-
tion required by or under authority of this chapter
to appear on the label or labeling is not prominently
placed thereon with such conspicuousness (as com-
pared with other words, statements or designs in the
labeling) and in such terms as to render it likely to
be read and understood by the ordinary individual
under customary conditions of purchase and use;

“(4) if it has an established name, unless its
label bears, to the exclusion of any other nonpropri-
etary name, its established name prominently print-
ed in type as required by the Secretary by regula-
tion;

“(5) if the Secretary has issued regulations re-
quiring that its labeling bear adequate directions for
use, or adequate warnings against use by children,
that are necessary for the protection of users unless
its labeling conforms in all respects to such regula-
tions;

“(6) if it was manufactured, prepared, propa-
cated, compounded, or processed in any State in an
establishment not duly registered under section

905(b), 905(¢), 905(d), or 905(h), if it was not in-
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cluded in a list required by section 905(1), if a notice
or other information respecting it was not provided
as required by such section or section 905(j), or if
it does not bear such symbols from the uniform sys-
tem for identification of tobacco products prescribed
under section 905(e) as the Secretary by regulation
requires;
“(7) if, in the case of any tobacco product dis-
tributed or offered for sale in any State—
“(A) its advertising is false or misleading
in any particular; or
“(B) it 1s sold or distributed in violation of
regulations presceribed under section 906(d);
“(8) unless, in the case of any tobacco product
distributed or offered for sale in any State, the man-
ufacturer, packer, or distributor thereof includes in
all advertisements and other descriptive printed mat-
ter issued or caused to be issued by the manufac-

turer, packer, or distributor with respect to that to-

bacco product

“(A) a true statement of the tobacco prod-

uct’s established name as deseribed in para-
oraph (4), printed prominently; and

“(B) a brief statement of—
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“(1) the uses of the tobacco product
and relevant warnings, precautions, side
effects, and contraindications; and

“(11) in the case of specific tobacco
products made subject to a finding by the
Secretary after notice and opportunity for
comment that such action is appropriate to
protect the public health, a full deseription
of the components of such tobacco product
or the formula showing quantitatively each
ingredient of such tobacco product to the
extent required in regulations which shall
be issued by the Secretary after an oppor-

tunity for a hearing;

“(9) if it is a tobacco product subject to a to-
bacco product standard established under section
907, unless it bears such labeling as may be pre-
sceribed 1 such tobacco product standard; or

“(10) if there was a failure or refusal—

“(A) to comply with any requirement pre-

scribed under section 904 or 908; or

“(B) to furnish any material or informa-

tion required under section 909.
“(b) PRIOR APPROVAL OF LABEL STATEMENTS.—

The Secretary may, by regulation, require prior approval
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of statements made on the label of a tobacco product. No
regulation issued under this subsection may require prior
approval by the Secretary of the content of any advertise-
ment, except for modified risk tobacco products as pro-
vided in section 911. No advertisement of a tobacco prod-
uct published after the date of enactment of the Family
Smoking Prevention and Tobacco Control Act shall, with
respect to the language of label statements as preseribed
under section 4 of the Cigarette Labeling and Advertising
Act and section 3 of the Comprehensive Smokeless To-
bacco Health Education Act of 1986 or the regulations
issued under such sections, be subject to the provisions
of sections 12 through 15 of the Federal Trade Commis-
sion Act (15 U.S.C. 52 through 55).

“SEC. 904. SUBMISSION OF HEALTH INFORMATION TO THE

SECRETARY.

“(a) REQUIREMENT.—Not later than 6 months after
the date of enactment of the Family Smoking Prevention
and Tobacco Control Act, each tobacco product manufac-
turer or importer, or agents thereof, shall submit to the
Secretary the following information:

“(1) A listing of all ingredients, including to-
bacco, substances, compounds, and additives that
are, as of such date, added by the manufacturer to

the tobacco, paper, filter, or other part of each to-
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bacco product by brand and by quantity in each
brand and subbrand.

“(2) A description of the content, delivery, and
form of nicotine in each tobacco product measured
in milligrams of nicotine in accordance with regula-
tions promulgated by the Secretary in accordance
with section 4(a)(4) of the Federal Cigarette Label-
ing and Advertising Act.

“(3) A listing of all constituents, including
smoke constituents as applicable, identified by the
Secretary as harmful or potentially harmful to
health in each tobacco product, and as applicable in
the smoke of each tobacco product, by brand and by
quantity in each brand and subbrand. Effective be-
oinning 2 years after the date of enactment of this
chapter, the manufacturer, importer, or agent shall
comply with regulations promulgated under section
916 in reporting information under this paragraph,
where applicable.

“(4) All documents developed after the date of
enactment of the Family Smoking Prevention and
Tobacco Control Act that relate to health, toxi-
cological, behavioral, or physiologic effects of current

or future tobacco products, their constituents (in-
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cluding smoke constituents), ingredients, compo-
nents, and additives.
“(b) DATA SUBMISSION.—At the request of the Sec-
retary, each tobacco product manufacturer or importer of
tobacco products, or agents thereof, shall submit the fol-

lowing:
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“(1) Any or all documents (including under-
lying scientific information) relating to research ac-
tivities, and research findings, conducted, supported,
or possessed by the manufacturer (or agents thereof)
on the health, toxicological, behavioral, or physio-
logic effects of tobacco products and their constitu-
ents (including smoke constituents), ingredients,
components, and additives.

“(2) Any or all documents (including under-
lying scientific information) relating to research ac-
tivities, and research findings, conducted, supported,
or possessed by the manufacturer (or agents thereof)
that relate to the issue of whether a reduction in
risk to health from tobacco products can occur upon
the employment of technology available or known to
the manufacturer.

“(3) Any or all documents (including under-
lving scientific or financial information) relating to

marketing research involving the use of tobacco
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products or marketing practices and the effective-
ness of such practices used by tobacco manufactur-

ers and distributors.

4 An importer of a tobacco product not manufactured in the

5 United States shall supply the information required of a

6 tobacco product manufacturer under this subsection.

7
8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“(¢) TIME FOR SUBMISSION.—

“(1) IN GENERAL.—At least 90 days prior to
the delivery for introduction into interstate com-
merce of a tobacco product not on the market on the
date of enactment of the Family Smoking Preven-
tion and Tobacco Control Act, the manufacturer of
such product shall provide the information required
under subsection (a).

“(2) DISCLOSURE OF ADDITIVE—If at any
time a tobacco product manufacturer adds to its to-
bacco products a new tobacco additive or increases
the quantity of an existing tobacco additive, the
manufacturer shall, except as provided in paragraph
(3), at least 90 days prior to such action so advise
the Secretary in writing.

“(3) DISCLOSURE OF OTHER ACTIONS.—If at
any time a tobacco product manufacturer eliminates
or decreases an existing additive, or adds or in-

creases an additive that has by regulation been des-
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ignated by the Secretary as an additive that is not
a human or animal carcinogen, or otherwise harmful
to health under intended conditions of use, the man-
ufacturer shall within 60 days of such action so ad-
vise the Secretary in writing.

“(d) DATA LIsT.—

“(1) IN GENERAL.—Not later than 3 years
after the date of enactment of the Family Smoking
Prevention and Tobacco Control Act, and annually
thereafter, the Secretary shall publish in a format
that is understandable and not misleading to a lay
person, and place on public display (in a manner de-
termined by the Secretary) the list established under
subsection (e).

“(2) CONSUMER RESEARCH.—The Secretary
shall conduct periodic consumer research to ensure
that the list published under paragraph (1) is not
misleading to lay persons. Not later than 5 years
after the date of enactment of the Family Smoking
Prevention and Tobacco Control Act, the Secretary
shall submit to the appropriate committees of Con-
oress a report on the results of such research, to-
eether with recommendations on whether such publi-

cation should be continued or modified.
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“(e) DaTA COLLECTION.—Not later than 12 months
after the date of enactment of the Family Smoking Pre-
vention and Tobacco Control Act, the Secretary shall es-
tablish a list of harmful and potentially harmful constitu-
ents, including smoke constituents, to health in each to-
bacco product by brand and by quantity in each brand
and subbrand. The Secretary shall publish a public notice
requesting the submission by interested persons of sci-
entific and other information concerning the harmful and
potentially harmful constituents in tobacco products and
tobacco smoke.

“SEC. 905. ANNUAL REGISTRATION.

“(a) DEFINITIONS.—In this section:

“(1) MANUFACTURE, PREPARATION,
COMPOUNDING, OR PROCESSING.—The term ‘manu-
facture, preparation, compounding, or processing’
shall include repackaging or otherwise changing the
container, wrapper, or labeling of any tobacco prod-
uct package in furtherance of the distribution of the
tobacco product from the original place of manufac-
ture to the person who makes final delivery or sale
to the ultimate consumer or user.

“(2) NAME.—The term ‘name’ shall include in
the case of a partnership the name of each partner

and, in the case of a corporation, the name of each
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corporate officer and director, and the State of in-

corporation.

“(b) REGISTRATION BY OWNERS AND OPERATORS.
On or before December 31 of each year every person who
owns or operates any establishment in any State engaged
in the manufacture, preparation, compounding, or proc-
essing of a tobacco product or tobacco products shall reg-
ister with the Secretary the name, places of business, and
all such establishments of that person.

“(¢) REGISTRATION OF NEW OWNERS AND OPERA-

TORS.

Every person upon first engaging in the manufac-
ture, preparation, compounding, or processing of a tobacco
product or tobacco products in any establishment owned
or operated in any State by that person shall immediately
register with the Secretary that person’s name, place of

business, and such establishment.

“(d) REGISTRATION OF ADDED KESTABLISHMENTS.
Every person required to register under subsection (b) or
(¢) shall immediately register with the Secretary any addi-
tional establishment which that person owns or operates
in any State and in which that person begins the manufac-
ture, preparation, compounding, or processing of a tobacco
product or tobacco products.

“(e) UNIFORM ProDUCT IDENTIFICATION SYS-

TEM.—The Secretary may by regulation prescribe a uni-
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form system for the identification of tobacco products and
may require that persons who are required to list such
tobacco products under subsection (1) shall list such to-
bacco products in accordance with such system.

“(f) PuBLIC ACCESS TO REGISTRATION INFORMA-
TION.—The Secretary shall make available for inspection,
to any person so requesting, any registration filed under
this section.

“(2) BIENNIAL INSPECTION OF REGISTERED ESTAB-

LISHMENTS.

Every establishment in any State registered
with the Secretary under this section shall be subject to
inspection under section 704, and every such establish-
ment engaged in the manufacture, compounding, or proc-
essing of a tobacco product or tobacco products shall be
so inspected by 1 or more officers or employees duly des-
ignated by the Secretary at least once in the 2-year period
beginning with the date of registration of such establish-
ment under this section and at least once in every succes-
sive 2-year period thereafter.

“(h) FOREIGN KESTABLISHMENTS SIHALL REG-
ISTER.—Any establishment within any foreign country en-
caged in the manufacture, preparation, compounding, or
processing of a tobacco product or tobacco products, shall
register under this section under regulations promulgated

by the Secretary. Such regulations shall require such es-
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tablishment to provide the information required by sub-
section (1) of this section and shall include provisions for
registration of any such establishment upon condition that
adequate and effective means are available, by arrange-
ment with the government of such foreign country or oth-
erwise, to enable the Secretary to determine from time to
time whether tobacco products manufactured, prepared,
compounded, or processed in such establishment, if im-
ported or offered for import into the United States, shall
be refused admission on any of the grounds set forth in
section 801 (a).
“(1) REGISTRATION INFORMATION.—
“(1) Propuct pnistT.—Every person who reg-
isters with the Secretary under subsection (b), (c¢),
(d), or (h) shall, at the time of registration under
any such subsection, file with the Secretary a list of
all tobacco products which are being manufactured,
prepared, compounded, or processed by that person
for commercial distribution and which has not been
included in any list of tobacco products filed by that
person with the Secretary under this paragraph or
paragraph (2) before such time of registration. Such
list shall be prepared in such form and manner as

the Secretary may prescribe and shall be accom-

panied by
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“(A) in the case of a tobacco product con-
tained in the applicable list with respect to
which a tobacco product standard has been es-
tablished under section 907 or which is subject
to section 910, a reference to the authority for
the marketing of such tobacco product and a
copy of all labeling for such tobacco product;

“(B) in the case of any other tobacco prod-
uct contained in an applicable list, a copy of all
consumer information and other labeling for
such tobacco product, a representative sampling
of advertisements for such tobacco product,
and, upon request made by the Secretary for
cood cause, a copy of all advertisements for a
particular tobacco product; and

“(C) if the registrant filing a list has de-
termined that a tobacco product contained in
such list i1s not subject to a tobacco product
standard established under section 907, a brief
statement of the basis upon which the reg-
istrant made such determination if the Sec-
retary requests such a statement with respect
to that particular tobacco product.

“(2) BIANNUAL REPORT OF ANY CHANGE IN

PRODUCT LIST.—KEach person who registers with the
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Secretary under this section shall report to the Sec-
retary once during the month of June of each year
and once during the month of December of ecach
year the following:

“(A) A list of each tobacco product intro-
duced by the registrant for commercial distribu-
tion which has not been included in any list
previously filed by that person with the Sec-
retary under this subparagraph or paragraph
(1). A list under this subparagraph shall list a
tobacco product by its established name and
shall be accompanied by the other information
required by paragraph (1).

“(B) If since the date the registrant last
made a report under this paragraph that person
has discontinued the manufacture, preparation,
compounding, or processing for commercial dis-
tribution of a tobacco product included n a list
filed under subparagraph (A) or paragraph (1),
notice of such discontinuance, the date of such
discontinuance, and the identity of its estab-
lished name.

“(C) If since the date the registrant re-
ported under subparagraph (B) a notice of dis-

continuance that person has resumed the manu-
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facture, preparation, compounding, or proc-

essing for commercial distribution of the to-

bacco product with respect to which such notice
of discontinuance was reported, notice of such
resumption, the date of such resumption, the
identity of such tobacco product by established
name, and other information required by para-
oraph (1), unless the registrant has previously
reported such resumption to the Secretary
under this subparagraph.

“(D) Any material change in any informa-
tion previously submitted under this paragraph

or paragraph (1).

“(J) REPORT PRECEDING INTRODUCTION OF CER-
TAIN  SUBSTANTIALLY-EQUIVALENT PrODUCTS INTO
INTERSTATE COMMERCE.—

“(1) IN GENERAL.—Each person who is re-
quired to register under this section and who pro-
poses to begin the introduction or delivery for intro-
duction into interstate commerce for commercial dis-
tribution of a tobacco product intended for human
use that was not commercially marketed (other than
for test marketing) in the United States as of June
1, 2003, shall, at least 90 days prior to making such

introduction or delivery, report to the Secretary (in
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such form and manner as the Secretary shall pre-
scribe)—

“(A) the basis for such person’s determina-
tion that the tobacco product is substantially
equivalent, within the meaning of section 910,
to a tobacco product commercially marketed
(other than for test marketing) in the United
States as of June 1, 2003, that is in compliance
with the requirements of this Act; and

“(B) action taken by such person to com-
ply with the requirements under section 907
that are applicable to the tobacco product.

“(2) APPLICATION TO CERTAIN POST JUNE 1,

2003 PRODUCTS.

A report under this subsection for
a tobacco product that was first introduced or deliv-
ered for introduction into interstate commerce for
commercial distribution in the United States after
June 1, 2003, and prior to the date that i1s 15
months after the date of enactment of the Family
Smoking Prevention and Tobacco Control Act shall
be submitted to the Secretary not later than 15
months after such date of enactment.

“(3) EXEMPTIONS.

“(A) IN GENERAL.—The Secretary may by

regulation, exempt from the requirements of
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1 this subsection tobacco products that are modi-
2 fied by adding or deleting a tobacco additive, or
3 increasing or decreasing the quantity of an ex-
4 isting tobacco additive, if the Secretary deter-
5 mines that—

6 “(1) such modification would be a

7 minor modification of a tobacco product

8 authorized for sale under this Act;

9 “(i1) a report under this subsection is
10 not necessary to ensure that permitting the
11 tobacco product to be marketed would be
12 appropriate for protection of the public
13 health; and
14 “(i11) an exemption is otherwise appro-
15 priate.

16 “(B) REGULATIONS.—Not later than 9
17 months after the date of enactment of the Fam-
18 ily Smoking Prevention and Tobacco Control
19 Act, the Secretary shall issue regulations to im-
20 plement this paragraph.

21 “SEC. 906. GENERAL PROVISIONS RESPECTING CONTROL
22 OF TOBACCO PRODUCTS.

23 “(a) IN GENERAL.—Any requirement established by

24 or under section 902, 903, 905, or 909 applicable to a

25 tobacco product shall apply to such tobacco product until
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the applicability of the requirement to the tobacco product
has been changed by action taken under section 907, sec-
tion 910, section 911, or subsection (d) of this section,
and any requirement established by or under section 902,
903, 905, or 909 which is inconsistent with a requirement
imposed on such tobacco product under section 907, sec-
tion 910, section 911, or subsection (d) of this section
shall not apply to such tobacco product.

“(b) INFORMATION ON PUBLIC ACCESS AND COM-
MENT.—Each notice of proposed rulemaking under section
907, 908, 909, 910, or 911 or under this section, any
other notice which is published in the Federal Register
with respect to any other action taken under any such sec-
tion and which states the reasons for such action, and
each publication of findings required to be made in con-
nection with rulemaking under any such section shall set
forth—

“(1) the manner in which interested persons
may examine data and other information on which
the notice or findings is based; and

“(2) the period within which interested persons
may present their comments on the notice or find-
ings (including the need therefore) orally or in writ-
ing, which period shall be at least 60 days but may

not exceed 90 days unless the time is extended by
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the Secretary by a notice published in the Federal

Register stating good cause therefore.

“(¢) LiMITED CONFIDENTIALITY OF INFORMA-
TION.—Any information reported to or otherwise obtained
by the Secretary or the Secretary’s representative under
section 903, 904, 907, 908, 909, 910, 911, or 704, or
under subsection (e) or (f) of this section, which is exempt
from disclosure under subsection (a) of section 552 of title
5, United States Code, by reason of subsection (b)(4) of
that section shall be considered confidential and shall not
be disclosed, except that the information may be disclosed
to other officers or employees concerned with carrying out
this chapter, or when relevant in any proceeding under
this chapter.

“(d) RESTRICTIONS.

“(1) IN GENERAL.—The Secretary may by reg-
ulation require restrictions on the sale and distribu-
tion of a tobacco product, including restrictions on
the access to, and the advertising and promotion of,
the tobacco product, if the Secretary determines that
such regulation would be appropriate for the protec-
tion of the public health. The Secretary may by reg-
ulation impose restrictions on the advertising and
promotion of a tobacco product consistent with and

to full extent permitted by the first amendment to
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the Constitution. The finding as to whether such
regulation would be appropriate for the protection of
the public health shall be determined with respect to
the risks and benefits to the population as a whole,
including users and non-users of the tobacco prod-
uct, and taking into account—

“(A) the increased or decreased likelihood
that existing users of tobacco products will stop
using such products; and

“(B) the increased or decreased likelihood
that those who do not use tobacco products will
start using such products.

No such regulation may require that the sale or dis-
tribution of a tobacco product be limited to the writ-
ten or oral authorization of a practitioner licensed
by law to prescribe medical products.

“(2) LABEL STATEMENTS.—The label of a to-

bacco product shall bear such appropriate state-
ments of the restrictions required by a regulation
under subsection (a) as the Secretary may in such
regulation prescribe.
“(3) LIMITATIONS.—
“(A) IN GENERAL.—No restrictions under

paragraph (1) may—
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“(i) prohibit the sale of any tobacco
product in face-to-face transactions by a
specific category of retail outlets; or

“(11) establish a minimum age of sale
of tobacco products to any person older
than 18 years of age.

“(B) MATCHBOOKS.

For purposes of any
regulations issued by the Secretary, matchbooks
of conventional size containing not more than
20 paper matches, and which are customarily
oiven away for free with the purchase of to-
bacco products shall be considered as adult
written publications which shall be permitted to
contain advertising. Notwithstanding the pre-
ceding sentence, if the Secretary finds that such
treatment of matchbooks is not appropriate for
the protection of the public health, the Sec-
retary may determine by regulation that match-
books shall not be considered adult written pub-

lications.

“(e) GOOD MANUFACTURING PRACTICE REQUIRE-

“(1) METHODS, FACILITIES, AND CONTROLS TO

CONFORM.—
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“(A) IN GENERAL.—The Secretary may, in
accordance with subparagraph (B), prescribe
regulations (which may differ based on the type
of tobacco product involved) requiring that the
methods used in, and the facilities and controls
used for, the manufacture, pre-production de-
sign validation (including a process to assess
the performance of a tobacco product), packing
and storage of a tobacco product, conform to
current good manufacturing practice, as pre-
seribed in such regulations, to assure that the
public health is protected and that the tobacco
product is in compliance with this chapter.
Good manufacturing practices may include the
testing of raw tobacco for pesticide chemical
residues regardless of whether a tolerance for
such chemical residues has been established.

“(B) REQUIREMENTS.—The  Secretary
shall—

“(1) before promulgating any regula-
tion under subparagraph (A), afford the
Tobacco Products Scientific Advisory Com-
mittee an opportunity to submit rec-
ommendations with respect to the regula-

tion proposed to be promulgated;

*S 1074 IS



O o0 N N W BB W

O TN NG T N T NG I NG R NS R N e T e e T e T e e T
[ B N O N N = = N R - BN B e ) W ) TR ~S O I NO S e

*S 1074 IS

150

“(i1) before promulgating any regula-
tion under subparagraph (A), afford oppor-
tunity for an oral hearing;

“(i11) provide the advisory committee a
reasonable time to make its recommenda-
tion with respect to proposed regulations
under subparagraph (A); and

“(iv) in establishing the effective date
of a regulation promulgated under this
subsection, take into account the dif-
ferences in the manner in which the dif-
ferent types of tobacco products have his-
torically been produced, the financial re-
sources of the different tobacco product
manufacturers, and the state of their exist-
ing manufacturing facilities, and shall pro-
vide for a reasonable period of time for
such manufacturers to conform to good
manufacturing practices.

“(2) EXEMPTIONS; VARIANCES.

“(A) PETITION.—Any person subject to
any requirement prescribed under paragraph
(1) may petition the Secretary for a permanent
or temporary exemption or variance from such

requirement. Such a petition shall be submitted
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to the Secretary in such form and manner as

the Secretary shall preseribe and shall—
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“(1) in the case of a petition for an ex-
emption from a requirement, set forth the
basis for the petitioner’s determination
that compliance with the requirement is
not required to assure that the tobacco
product will be in compliance with this
chapter;

“(11) in the case of a petition for a
variance from a requirement, set forth the
methods proposed to be used in, and the
facilities and controls proposed to be used
for, the manufacture, packing, and storage
of the tobacco product in lieu of the meth-
ods, facilities, and controls preseribed by
the requirement; and

“(i11) contain such other information
as the Secretary shall preseribe.

“(B) REFERRAL TO THE TOBACCO PROD-
UCTS SCIENTIFIC ADVISORY COMMITTEE.—The
Secretary may refer to the Tobacco Products
Scientific Advisory Committee any petition sub-
mitted under subparagraph (A). The Tobacco

Products Scientific Advisory Committee shall
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report its recommendations to the Secretary

with respect to a petition referred to it within

60 days after the date of the petition’s referral.

Within 60 days after—

prove
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“(1) the date the petition was sub-
mitted to the Secretary under subpara-
oraph (A); or

“(i1) the day after the petition was re-
ferred to the Tobacco Products Scientific
Advisory Committee, whichever occurs
later, the Secretary shall by order either
deny the petition or approve it.

“(C) ApPROVAL.—The Secretary may ap-

“(1) a petition for an exemption for a
tobacco product from a requirement if the
Secretary determines that compliance with
such requirement is not required to assure
that the tobacco product will be in compli-
ance with this chapter; and

“(i1) a petition for a variance for a to-
bacco product from a requirement if the
Secretary determines that the methods to
be used in, and the facilities and controls

to be used for, the manufacture, packing,
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and storage of the tobacco product in lieu
of the methods, controls, and facilities pre-
scribed by the requirement are sufficient to
assure that the tobacco product will be in
compliance with this chapter.

“(D) CONDITIONS.—An order of the Sec-

retary approving a petition for a variance shall
prescribe such conditions respecting the meth-
ods used in, and the facilities and controls used
for, the manufacture, packing, and storage of
the tobacco product to be granted the variance
under the petition as may be necessary to as-
sure that the tobacco product will be in compli-
ance with this chapter.

“(E) HEARING.—After the issuance of an
order under subparagraph (B) respecting a pe-
tition, the petitioner shall have an opportunity
for an informal hearing on such order.

“(3) CoMPLIANCE.—Compliance with require-
ments under this subsection shall not be required be-
fore the period ending 3 years after the date of en-
actment of the Family Smoking Prevention and To-
bacco Control Act.

LSEARC LVELC( LENT.— 1 ne decretary
“(f) RESEARCH AND DEVELOPMENT.—The Secretary

25 may enter into contracts for research, testing, and dem-
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onstrations respecting tobacco products and may obtain
tobacco products for research, testing, and demonstration
purposes without regard to section 3324 (a) and (b) of title
31, United States Code, and section 5 of title 41, United
States Code.

“SEC. 907. TOBACCO PRODUCT STANDARDS.

“(a) IN GENERAL.—

“(1) SPECIAL RULE FOR CIGARETTES.

A ciga-
rette or any of its component parts (including the
tobacco, filter, or paper) shall not contain, as a con-
stituent (including a smoke constituent) or additive,
an artificial or natural flavor (other than tobacco or
menthol) or an herb or spice, including strawberry,
orape, orange, clove, cinnamon, pineapple, vanilla,
coconut, licorice, cocoa, chocolate, cherry, or coffee,
that is a characterizing flavor of the tobacco product
or tobacco smoke. Nothing in this subparagraph
shall be construed to limit the Secretary’s authority
to take action under this section or other sections of
this Act applicable to menthol or any artificial or
natural flavor, herb, or spice not specified in this
paragraph.

“(2) REVISION OF TOBACCO PRODUCT STAND-

ARDS.—The Secretary may revise the tobacco prod-

*S 1074 IS



O o0 N N W B W =

e T e S e e S S = Y e T
o N O W»n kA W NN = O

19
20
21
22
23
24
25

155
uct standards in paragraph (1) in accordance with
subsection (b).

“(3) ToBACCO PRODUCT STANDARDS.—The

Secretary may adopt tobacco product standards in
addition to those in paragraph (1) if the Secretary
finds that a tobacco product standard is appropriate
for the protection of the public health. This finding
shall be determined with respect to the risks and
benefits to the population as a whole, ncluding
users and non-users of the tobacco product, and tak-
ing into account—

“(A) the increased or decreased likelihood
that existing users of tobacco products will stop
using such products; and

“(B) the increased or decreased likelihood
that those who do not use tobacco products will
start using such products.

“(4) CONTENT OF TOBACCO PRODUCT STAND-

ARDS.

A tobacco product standard established
under this section for a tobacco product—

“(A) shall include provisions that are ap-
propriate for the protection of the public health,
including provisions, where appropriate—

“(1) for the reduction of nicotine

yields of the product;
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“(11) for the reduction or elimination
of other constituents, including smoke con-
stituents, or harmful components of the
product; or
“(i1) relating to any other require-
ment under (B);

“(B) shall, where appropriate for the pro-

tection of the public health, include—

*S 1074 IS

“(1) provisions respecting the con-
struction, components, ingredients, addi-
tives, constituents, including smoke con-
stituents, and properties of the tobacco
product;

“(11) provisions for the testing (on a
sample basis or, if necessary, on an indi-
vidual basis) of the tobacco product;

“(m1) provisions for the measurement
of the tobacco product characteristics of
the tobacco product;

“(iv) provisions requiring that the re-
sults of each or of certain of the tests of
the tobacco product required to be made
under clause (1) show that the tobacco

product is in conformity with the portions
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of the standard for which the test or tests
were required; and
“(v) a provision requiring that the
sale and distribution of the tobacco prod-
uct be restricted but only to the extent
that the sale and distribution of a tobacco
product may be restricted under a regula-
tion under section 906(d); and
“(C) shall, where appropriate, require the
use and prescribe the form and content of label-
ing for the proper use of the tobacco product.
“(5) PERIODIC RE-EVALUATION OF TOBACCO
PRODUCT STANDARDS.—The Secretary shall provide
for periodic evaluation of tobacco product standards
established under this section to determine whether
such standards should be changed to reflect new
medical, scientific, or other technological data. The
Secretary may provide for testing under paragraph
(4)(B) by any person.

“(6) INVOLVEMENT OF OTHER AGENCIES; IN-

FORMED PERSONS.—In carrying out duties under
this section, the Secretary shall endeavor to—
“(A) use personnel, facilities, and other

technical support available in other Federal

agencies;
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“(B) consult with other Federal agencies
concerned with standard-setting and other na-
tionally or internationally recognized standard-

setting entities; and
“(C) invite appropriate participation,
through joint or other conferences, workshops,
or other means, by informed persons represent-
ative of scientific, professional, industry, agri-
cultural, or consumer organizations who in the
Secretary’s judgment can make a significant

contribution.

“(1) NOTICE.—

“(A) IN GENERAL.—The Secretary shall
publish in the Federal Register a notice of pro-
posed rulemaking for the establishment, amend-
ment, or revocation of any tobacco product
standard.

“(B) REQUIREMENTS OF NOTICE.—A no-
tice of proposed rulemaking for the establish-
ment or amendment of a tobacco product stand-
ard for a tobacco product shall—

“(1) set forth a finding with sup-

porting justification that the tobacco prod-
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uct standard i1s appropriate for the protec-

tion of the public health;

“(i1) set forth proposed findings with
respect to the risk of illness or injury that
the tobacco product standard is intended
to reduce or eliminate; and

“(111) invite interested persons to sub-
mit an existing tobacco product standard
for the tobacco product, including a draft
or proposed tobacco product standard, for
consideration by the Secretary.

“(C) STANDARD.—Upon a determination
by the Secretary that an additive, constituent
(including smoke constituent), or other compo-
nent of the product that is the subject of the
proposed tobacco product standard is harmful,
it shall be the burden of any party challenging
the proposed standard to prove that the pro-
posed standard will not reduce or eliminate the
risk of illness or injury.

“(D) FINDING.—A notice of proposed rule-
making for the revocation of a tobacco product
standard shall set forth a finding with sup-

porting justification that the tobacco product
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standard 1s no longer appropriate for the pro-
tection of the public health.

“(E) CONSIDERATION BY SECRETARY.—
The Secretary shall consider all information
submitted in connection with a proposed stand-
ard, including information concerning the coun-
tervailing effects of the tobacco product stand-
ard on the health of adolescent tobacco users,
adult tobacco users, or non-tobacco users, such
as the creation of a significant demand for con-
traband or other tobacco products that do not
meet the requirements of this chapter and the
significance of such demand, and shall issue the
standard if the Secretary determines that the
standard would be appropriate for the protec-
tion of the public health.

“(F) CoMMENT.—The Secretary shall pro-
vide for a comment period of not less than 60
days.

“(2) PROMULGATION.—

“(A) IN GENERAL.—After the expiration of
the period for comment on a notice of proposed
rulemaking published under paragraph (1) re-
specting a tobacco product standard and after

consideration of such comments and any report
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from the Tobacco Products Scientific Advisory
Committee, the Secretary shall—

“(1) promulgate a regulation estab-
lishing a tobacco product standard and
publish in the Federal Register findings on
the matters referred to in paragraph (1);
or

“(i1) publish a notice terminating the
proceeding for the development of the
standard together with the reasons for
such termination.

“(B) EFFECTIVE DATE.—A regulation es-
tablishing a tobacco product standard shall set
forth the date or dates upon which the standard
shall take effect, but no such regulation may
take effect before 1 year after the date of its
publication wunless the Secretary determines
that an earlier effective date 1s necessary for
the protection of the public health. Such date or
dates shall be established so as to minimize,
consistent with the public health, economic loss
to, and disruption or dislocation of, domestic
and international trade.

“(3) POWER RESERVED TO CONGRESS.—Be-

cause of the importance of a decision of the Sec-
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retary to issue a regulation establishing a tobacco
product standard—

“(A) banning all cigarettes, all smokeless
tobacco products, all little cigars, all cigars
other than little cigars, all pipe tobacco, or all
roll your own tobacco products; or

“(B) requiring the reduction of nicotine
vields of a tobacco product to zero,

Congress expressly reserves to itself such power.
“(4) AMENDMENT; REVOCATION.—

“(A) Avuroorrry.—The Secretary, upon
the Secretary’s own initiative or upon petition
of an interested person may by a regulation,
promulgated in accordance with the require-
ments of paragraphs (1) and (2)(B), amend or
revoke a tobacco product standard.

“(B) EFFECTIVE DATE.—The Secretary
may declare a proposed amendment of a to-
bacco product standard to be effective on and
after its publication in the Federal Register and
until the effective date of any final action taken
on such amendment if the Secretary determines
that making it so effective is in the public inter-

est.
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“(5) REFERENCE TO ADVISORY COMMITTEE.—
Secretary may—

“(A) on the Secretary’s own initiative,
refer a proposed regulation for the establish-
ment, amendment, or revocation of a tobacco
product standard; or

“(B) upon the request of an interested per-
son which demonstrates good cause for referral
and which i1s made before the expiration of the
period for submission of comments on such pro-
posed regulation, refer such proposed regulation
to the Tobacco Products Scientific Advisory
Committee, for a report and recommendation
with respect to any matter involved in the pro-
posed regulation which requires the exercise of
scientific judgment. If a proposed regulation is
referred under this paragraph to the Tobacco
Products Scientific  Advisory Committee, the
Secretary shall provide the advisory committee
wi